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IN THE UTAH SUPREME COURT

Robert Norman, Sn, & Diane Norman,
husband and wife,
Case No. 20010134 - SC
Plaintiffs - Appellants,

Mark E. Arnold & Norman M. Larson.

Oral Argument Priority

Defendants - Appellees.
REPLY BRIEF OF APPELLANT
Plaintiffs, pursuant to Rule 24, Rules ofAppellate Procedure, submit the following reply
brief. For purposes of this appeal, plaintiffs reply to the briefs of both defendants herein.
Introduction
This case is divisible into two distinct phases.

Initially, defendant Larson was

represented by other counsel and defendant Arnold appeared pro se.

In that phase the

depositions of the defendants and the initial depositions of the plaintiffs were taken. These
depositions contain the "unvarnished facts." After plaintiffs' filed their amended complaint in
1999, Larson and Arnold retained present counsel. The plaintiffs were again deposed, this time
for the purpose of creating a record that could be used to support the claims that defendants were
not partners in the joint venture and that Arnold owed no fiduciary duty to the plaintiffs. The
second set of depositions provide the "varnished facts" upon which defendants rely.
This case is on appeal from the trial court's disposition of plaintiffs' claims on summary
judgment. The plaintiffs claimed that defendants had breached the terms of a joint venture
1

agreement resulting in damages. This claim was dismissed solely on the ground that, because
the plaintiffs did not affirmatively consent, Arnold and Larson did not become partners and
therefore owed to duty to the joint venture or the plaintiffs.
The plaintiffs claimed the defendants were liable for contribution toward their losses
under a trust deed note. Arnold obtained a loan from his clients. Norman Larson signed the note
as a co-obligor, and Arnold subsequently acquired the position of another co-obligor Pete Lanto,
and specifically indemnified Lanto from liability under the note. After being abandoned by the
other joint venture partners the plaintiffs retired the note, solely absorbing a loss of $212,000.
The trial court granted defendants summary judgment on this claim on the basis that defendants'
liability under the note was to its maker and Mr. Lanto, not the plaintiffs.
The plaintiffs claimed that Mark Arnold owed fiduciary duties to them in his role as
counsel for the venture, and that he breached those duties resulting in damages. This claim was
dismissed solely on the ground that, since the plaintiffs did not hire Arnold directly, he owed
them no fiduciary duty.
The rulings of the trial court, based on narrow legal grounds, ignore a substantial factual
record contrary to the rulings and are internally inconsistent and contradictory. The defendants
have walked the same narrow path throughout the proceedings and there is nothing in their
appellate briefs that has not been dealt with numerous times before the trial Court. In order to be
entitled to summary judgment, the defendants were required to demonstrate that there were no
material facts in dispute and that they are entitled to judgment as a matter of law. Rule 56, Utah
Rules of Civil Procedure. The trial court made no factual findings in support of any of its rulings
and in reality, all of the material facts are either in dispute or established in plaintiffs' favor.
Since the plaintiffs' claims were dismissed piecemeal, no finder of fact has ever had the
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opportunity to consider all of the relevant facts in context, much less evaluate the credibility of
the parties and their witnesses.
Consequently, this Reply Brief will focus on the facts which should have required the
trial court to deny defendants' motions for summary judgment, and further demonstrate that
defendants were not entitled to judgment as a matter of law.
Note Regarding Addendum:

For ease of reference, the plaintiffs have prepared a

separate addendum for their Reply Brief containing the deposition excerpts referred to herein, as
well as a few of the critical documents. It will contain: Deposition Excerpts from Norman
Larson (Addendum 1); Excerpts from Mark Arnold (Add. 2); Excerpts from Robert Norman
(Add. 3); Excerpts from Diane Norman (Add. 4); Selected Documents (Addendum 5).
ARGUMENT
I

Plaintiffs' Claim That Defendants Breached a Joint Venture
Agreement Should Have Been Decided By a Jury

The trial court dismissed plaintiffs' claim for breach of a joint venture agreement solely
because the plaintiffs did not affirmatively consent to Arnold and Larson's participation as
partners. It was established that the only reason for lack of affirmative consent is that the
plaintiffs were never asked. (Deposition of Robert Norman (8/25/99) at 28-29). It was also
established that the plaintiffs were aware of and acquiesced to defendants' participation in the
venture, that defendants held themselves out as partners, and that defendants were treated as
partners within the group. That there was an association of persons, including the defendants, in
a joint venture to build and operate a Holiday Inn on plaintiffs' land in Moab cannot seriously be
questioned. The trial court understood this when it initially denied defendants' motion for
summary judgment on this issue. (Appellants' Opening Brief at 27) The trial court's subsequent
grant of defendants' motion on this issue is contrary to the facts and inferences a jury could
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reasonably draw therefrom, as well as the defendants own admissions and conduct as partners in
the joint venture.
Norman Larson
The goal of the joint venture was to build and operate a Holiday Inn. Norman Larson
acquired, and at all relevant times was the owner of the Holiday Inn Franchise, individually.
Norman Larson had sole custody and check signing authority over the Young loan proceeds
which constituted the sole liquid asset of the joint venture. In a letter dated November 3, 1995 to
a lending source, Larson stated that he was a partner in the project.
Mark Arnold, the attorney, and myself will come to Phoenix with a check when
you can confirm a closing date for this project and the purchase of the land in Park City.
We are very anxious to proceed since we own an equity interest in both projects and I
have the Holiday Inn Franchise. (R.555, Add. 5)
In a letter dated April 10, 1996, it is clear that the other partners, including Arnold,
recognized and accepted Larson not only as a partner, but also as a partner with substantial duties
to the joint venture.
When we brought the (Moab and Park City) projects to you a year ago, to provide
financing, you told us you could secure the financing needed to complete the projects. In
addition, you said you would provide any additional capital needed to secure the
financing in exchange for a share of the ownership. As of this date you have been
unable to provide the financing, and the land in Moab, Utah is now encumbered with a
$178,000 loan.
After conferring with the other partners, we have decided to terminate our
agreement with you to find financing for these projects immediately. In regards to your
share of the partnership, you can either take over the debt on the land and release it of all
encumbrances, thus complying with our agreement that you would provide all additional
capital, or you can decide to give up your share of the developments and pay back the
fees you were paid on the loan and the fees paid out to your sources. You have 48 hours
until 4:00 p.m. Friday, April 12, 1996 to officially notify us in writing as to your decision
along with the outstanding funds.
Regardless of the decision you make about our partnership, we expect to receive
by the same time and date mentioned above the remaining balance from the funds
entrusted to your care with interest and copies of all checks drawn on the funds along
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with copies of the bank statements showing the appropriate interest earned on these
funds.
We look forward to your compliance with our directives and to your decision on
the handling of the repayment of the loan. All funds must be received by April 19, 1996.
All responses and correspondence should be directed to me at the address shown on the
first page.
/ s / Greg Page
cc.

Bob Norman, Duane Barney, Mark Arnold (emphasis added) (R.559, Pltf. Add. 5)
Robert and Diane Norman, though unsophisticated in legal formalities, reasonably

believed and accepted Larson as a partner from the start. Referring to a meeting in the Spring of
1995 when Arnold and Larson came to his home in Moab:
Q:
So when you spoke with Mr. Arnold and Mr. Larson then, as they were leaving,
you learned that they were involved in the Moab Holiday Inn Project at that time. Is that right?
A:

That's right.

Q:

But at that time what did you understand their roles were in that capacity?

A:

Not in detail.

Q:
Is it accurate to say you understood that Mr. Larson would be involved in the
financing of the project though?
A:
I believe yes . . . As of the time they came to the house, that he was involved in
our deal. . . irrespective of the signatures that was on (the joint venture agreement) (Deposition
of Robert Norman 8/25/99 at 35-36, emphasis added)
Defendant Larson took the 4/10/96 letter from the partnership seriously. He thereafter
devoted substantial effort in attempts to get the Young loan paid off. Larson refers to a letter he
wrote to the Normans on May 9,1996 proposing a new and different joint venture. (Larson brief
on appeal at 11-12). Robert Norman testified that he did not respond to the offer, first, because
he considered the proposal ridiculous and second, because it was contrary to the still existing
joint venture that included Larson and Arnold.
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Q:
When you say Norm Larson's offer didn't have any foundation, do you recall
what you were referencing in particular?
A:
Well, that's what I said previously, that it just didn't make sense, it didn't fit the
pattern of our development.. . our partnership arrangement... other members weren't copied
Q:
When you received that May 9, 1996 letter from Mr. Larson, at that point in time
what did you understand his role to be in the scheme of the project?
A:
Well, he was a partner. He was a joint venture partner. He was involved in this
thing. It was after he was here. He and Mr. Arnold were here.
Q:

And on what basis did you believe that he was a partner at that time, in May

A:

Well, we have an agreement with his signature on it, as far as our agreement goes.

Q:

You base that on belief that he signed an agreement?

A:

Sure. He's a partner. He's one of our partners. (Id. at 96-97, emphasis added)

1996?

Mark Arnold
Arnold was initially the attorney for the joint venture, a group of persons whom he
considered as individuals. Defendant Larson went to Arnold for approval of all expenditures of
the joint venture funds. (Larson deposition at 56, 64) On October 27, 1995, Mark Arnold
purchased the joint venture interest of Pete Lanto, who was to be the builder for the project.
Larson testified:
Q:

Do you know what happened to (Lanto's) participation in the project?

A:

Yes. It was purchased by Mr. Arnold.

(Larson deposition at 23).

Arnold is named as a partner in the letters dated November 3, 1995 and April 10, 1996,
referred to above. Larson included Arnold as a partner in dealing with funding sources.
Q:
When you were asked to leave the project, did the responsibility for follow up
with First City Capitol fall to anyone else?
A:
The other three people that were involved in the project, Mr. Barney, Mr. Arnold
and Mr. Page.
(Id. at 100)
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When Larson eventually assigned the Holiday Inn Franchise, it was assigned to the
partners, including Arnold.
Q:
Did you ever transfer the franchise to the joint venture or to any other party other
than yourself?
A:
Yes . . . it was in 1996 when I was requested to do so, so that they could keep the
franchise, they being Mr. Page, Mr. Arnold and Mr. Barney,
(Id. at 42)
Q:

Was it ever your intention to assign (the franchise)?

A:
It was my intention to use the agreement collectively for the partnership whether
it be assigned or whether it not assigned. Assignment was never an issue until I was asked to
assign it or write a letter discontinuing my involvement in the franchise agreement so that Mr.
Arnold, Mr. Barney and Mr. Page could work directly with Holiday Express.
Q:

Did you write such a letter?

A:
I didn't write the letter. Mr. Arnold faxed me a letter and I signed it and faxed it
back to him.
(Id. at 102)
By the Spring of 1996, Larson not only considered Arnold a partner in the joint venture,
but its spokesman as well.
Q:

After you received the (4/10/96) letter, did you talk to Greg Page?

A:
I don't recall talking to him about it. I talked to Mr. Arnold and asked him to talk
to Mr. Page. As you look at the letter, they had a meeting and I wasn't invited to the meeting.
So Mr. Arnold was their spokesman.
(Id. at 111)
In his continuing efforts to obtain financing for the project in 1996, Mark Arnold was
listed as personal guarantor of the loan funding and Arnold's tax returns were sent to prospective
lenders at their request. (Deposition of Norman Larson at 129-131)
Robert Norman considered and accepted Arnold as a partner. (Affidavit of Robert
Norman, R.1167-81.) Again, Robert Norman gave a simple and reasonable explanation for how
Mark Arnold became a joint venture partner without signing the joint venture agreement and
without his express consent.
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Q:
You just said operating agreement. Is this (the joint venture agreement) that
you're referencing?
A:
Yeah. But the thing is, we 've had some changes since then. People have been
bought out and the thing has been changed. People have resigned and others bought out and
other people came into the thing. And so (the joint venture agreement) that's not cast into
concrete, you know.
Q:
But you did testify earlier . . . that you did not give your consent that any
additional partners would be added to the project.
A:
/ didn 't give any consent. I was out of it. But it was - - things seemed to take
shape without any prompting from anybody's part in Moab. (Deposition of Robert Norman
8/25/99 at 97-98, emphasis added)
Defendants Arnold and Larson were not only members of the joint venture, they
completely controlled it. It was clear from the evidence before the Court that this reality was
known and accepted by the other partners regardless of any formal consent. The trial court's
dismissal of plaintiffs' claim based solely on lack of express consent from the plaintiffs is
therefore incorrect.

II.

A Jury Should be Allowed to Determine the Defendants' Proportionate
Share of Liability Under the Young Trust Deed Note,

These facts are undisputed as set forth above. In June, 1995, defendant Arnold secured a
loan from his client Ann Young for $160,000. The loan was secured by plaintiffs' property and
the Trust Deed (R.20-24) was signed solely by the plaintiffs. The promissory note (R.26-27) was
signed by the Normans, Pete Lanto, Greg Page, Duane Barney and Norman Larson as coobligors. Larson was induced to sign by his attorney Arnold at the insistence of Young. Larson
was given sole control of the loan funds, and obtained approval for all expenditures from Arnold.
Arnold subsequently assumed the position of Lanto in the joint venture and specifically
indemnified him against liability under the note. After being abandoned by the joint venture
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partners, the plaintiffs eventually absorbed a loss of $212,000 - the note balance plus accrued
interest in a forced sale of their property.
Defendants initially conceded that the issue of their liability under the note presented
issues of fact for the jury. (Transcript of 8/2/00 hearing, R.1429 at 4, 6, 37) The trial court
stated on several occasions that the plaintiffs had a viable cause of action for contribution from
the defendants. (Transcript of 8/28/00 hearing, R.1432 at 58, 61, 131, 151-54) The defendants
motion for summary judgment on this issue was filed only after an invitation to do so by the trial
court so the entire case could be wrapped up in one appeal. The sole basis for the eventual ruling
is that the defendants' liability under the note runs to persons other than the Normans who
suffered the entire loss. This ruling defies the facts, common sense, fairness, equity and the
reasonable expectations of all involved parties including the defendants.
Defendant Arnold, an attorney, who negotiated the loan and secured Larson's obligation
thereunder, believes Larson is liable under the note.
Q:

Does (Larson) have any liability under the note?

A:

You bet he does. That's why I had him sign the note. (Arnold deposition at 145)

Defendant Larson believes he is liable under the note.
Q:
How did it come about that you were persuaded or convinced to sign the
promissory note?
A:
Mr. Arnold indicated it was additional security for the Youngs, they wanted my
signature on there.
Q:

Having signed that, what do you understand your liability to be on that note?

A:

I don't know.

Q:

You're a financial guy... you read the note, didn't you?

A;

/ think everybody on that note has the same responsibility.
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Q:

Joint and several liability?

A:

Yes.

(Larson deposition at 78, emphasis added)

Larson was so sure of his liability that he asked his attorney and partner Arnold to give
him a release, as Arnold had done with Lanto.
Q:

Who, to your knowledge, is the last person to hold (the franchise)?

A:
The partners (including Arnold) that - basically took it over from me when I was
asked to leave.
Q:

When you say you were asked to leave, was that in writing?

A:
I don't recall that it was in writing . . . The document that I signed was to relieve
me of the franchise. With that I could have assumed that - and I asked to be released from all
liability and asked Mr, Arnold to prepare a document to that effect, I don't recall him ever doing
so.
(Larson deposition at 125, emphasis added)
These concise statements of the obvious from the defendants came during the period of
"unvarnished facts." There was also documentary evidence before the court that the joint
venture partners had come to an agreement or understanding that, since Larson was given sole
control of the loan funds, he was solely responsible for the payment of the note. (See, letter of
April 10,1996, R.559) This evidence should have been considered by a jury.
The plaintiffs argued and Larson confirmed, that there was also an agreement among the
partners that since the Normans had made their land available for the project, they would have no
liability to repay the note. Larson testified: / think it was part of the agreement that Mr, Norman
wouldn 't be liable for any loans, but I didn Y negotiate the agreement, , , (Larson deposition at
131.) The Normans testified and Larson did not dispute that, regardless of the strictly legal
liability of the parties under the note, defendant Larson made a personal promise that he would
repay the Young loan whether funding was acquired for the project or not. (Larson deposition at
114) Larson further testified: "It's been my intent and always was my intent to get this matter
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resolved and get Mr. Norman back his capital and go on with bigger and better things for
himself and for us." {Id. at 117) This separate obligation of defendant Larson to the Normans
should have been considered by a jury.
Defendant Arnold's liability for contribution under the Young note is predicated on his
acquisition of the Lanto interest and express indemnification of Lanto's liability as a co-obligor.
Lanto was named as a defendant in plaintiffs' original complaint. (R.l) He could not be located
for service. When the plaintiffs discovered the Lanto Purchase Agreement in discovery (R.551,
Add. 5), they decided to pursue their claim under the note against these defendants who directly
assumed the liability. Both defendants and the trial court stated that, if liability were established
against Lanto, the Normans could acquire or be assigned his right to indemnification against
Arnold. Plaintiffs requests to Amend their Complaint to name Lanto as a defendant were denied.
(Motions at R.971 & R. 1019; Order Denying Motion at R. 1036 & R. 1136).
(The Normans finally located Pete Lanto in February 2001, and on April 13, 2001 filed a
Motion under Rule 60(b)(2) to set aside the trial court's Final Judgment based on newly
discovered evidence. (R. 1433-44) Plaintiffs' reply to defendants' objection to the Motion
(R. 1474-79) contained an extensive affidavit from Mr. Lanto. (R. 1480-84) On May 25, 2001,
he trial court denied plaintiffs' Motion (R.1494), though an Order to that effect has not yet been
entered. Contemporaneously, the Normans filed a separate action against Lanto, and later these
defendants based on the Purchase Agreement. Norman, et ai v. Lanto, et aL, Civil No. 0107-46,
pending in the Seventh District Court for Grand County. Lanto retained counsel and filed an
Answer to the Normans' Amended Complaint dated June 13, 2001, in which he admits liability
under the note and assigns his right to indemnification under the Purchase Agreement to the
Normans. Arnold has moved to dismiss that case. These actions were all taken after the final
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judgment in this case was entered and are not in the record before the Court in this appeal. The
timing of these events precluded their inclusion in plaintiffs' appellate briefs.)
The plaintiffs contend that Arnold's liability under the trust deed note is based on simple
fairness. As among the several co-obligors, each was jointly and severally responsible for
payment. The Youngs, in fact, would have looked initially and primarily to Norman Larson for
payment. Pete Lanto was equally responsible and defendant Arnold specifically assumed that
obligation. It is important to put the drafting and execution of this document in context. Larson
and Arnold had sent $50,000 to an Arizona lender and were in imminent expectation of funding
in excess of $3,000,000. (Larson deposition at 26-28) Arnold knew that the Lanto transaction
would dissolve the Moab Land Development Joint Venture, as well as 4-D Development.
(Arnold Deposition at 38-39); Arnold knew that the Young loan had come due on September 27,
1995, but that not a cent had been paid toward the principal or interest; Arnold knew that Duane
Barney was returning to prison (R.552-54); Arnold was aware of the terms of the existing joint
venture agreement; Arnold was aware of Norman Larson's extensive involvement with the joint
venture and the fact that he and Larson had had, to that point, sole control of the business of the
joint venture; Arnold unequivocally intended to become, thereafter publicly conducted himself
and was considered by the others as a partner in the continuing joint venture after this date.
Arnold attempts to avoid paying his rightful share of the note liability by arguing that:
1.

The note was never foreclosed on and collected.

2.

Arnold's obligation was to Lanto, and only to the extent that Lanto was obligated

to the maker or holder of the note.
3.

The Normans are not third party beneficiaries to his indemnification agreement.
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Lanto's liability under the note is established by the undisputed fact that he signed as a
co-obligor. It is established that Arnold's clients, the Youngs, were threatening foreclosure when
Arnold arranged for the note to be acquired by another client, Jim Winkler. (Affidavit of Mark
Arnold, R. 1388-89)

This transfer temporarily avoided foreclosure and gave Arnold the

opportunity to remove himself from the joint venture.

The promissory note remained

outstanding however, with 100% of the principal accruing interest at 18%. With no means to
pay off the note, the Normans took the drastic step of selling their property at a loss and having
the full balance of the note deducted from the purchase price. The Normans action thereby
effectively paid the note in full and avoided an inevitable foreclosure action. Thereafter, the
Normans had the right to seek contribution for their loss from the other co-obligors. Arnold
however, claims that the Normans may not recover from him because they were not intended as
third party beneficiaries of the indemnification agreement. While it is true that the Normans are
not specifically named therein, the undisputed facts of the case reveal that, in addition to Lanto's
direct interest, the Normans were the only parties that could possibly have benefited from the
agreement.
Lanto was a co-obligor on the Young note and signed the joint venture agreement.
Thereunder he was proportionately liable for the joint venture's losses.

(R. 12-18, f4.1)

Defendants' acquisition of "any and all" interest in the venture included Lanto's liability for
losses. Therefore, the assumption of a departing member's interest and assumption of his
liabilities would definitely be of direct benefit to the remaining partners. Lanto also required the
defendants to indemnify him against tort claims. Well, where could a tort claim come from?
Certainly not the loan creditors. Rather, a jury could reasonably infer from the facts that Lanto
got out because he knew the actions of Arnold and Larson were contrary to the terms of the joint

13

venture and dishonest, that the venture would fail and that consequent tort claims were likely.
These are exactly the claims the plaintiffs assert here.
The ruling of the trial court permits the defendants to avoid liability under the trust deed
note that they expressly, and with full knowledge of the situation they had created, undertook.
Plaintiffs' claim against Larson as a co-obligor and Arnold as the indemnitor of a co-obligor
should be for a jury.
HI.

Defendant Arnold, as the Attorney For and as a Purported Partner
In the Joint Venture, had Clear Fiduciary Duties to the Plaintiffs.
The Breach Those Duties and Consequent Damages to the Plaintiffs are
Questions For a Jury.

The sole basis for the summary judgment in favor of Arnold on this claim is the fact that
the plaintiffs did not expressly hire Arnold as their personal attorney. This Court's decision in
MarguUes v. Upchurch, 696 P.2d 1195 (Utah 1985), essentially, is that the existence of an
attorney-client relationship with attendant fiduciary duties involving a partnership or
unincorporated association of persons is a question of fact. All of the facts relevant to this issue
were either disputed or established in plaintiffs' favor, making summary judgment in favor of the
defendant inappropriate.
As this Court surely understands, it is fairly simple for skilled legal counsel to create a
record in support of a position through a leading and suggestive deposition of lay witnesses.
This is particularly so, if the witnesses are unsophisticated in the legal process. Thus we have
defendant Arnold's position on the fiduciary duty claim emerging solely from the "varnished
facts" of the plaintiffs' 2nd depositions. However, when one looks at the entire course of events,
including the Normans' initial depositions, the depositions of the defendants and particularly the
actual conduct of the parties, it is clear that there was a sufficient direct relationship between
Arnold as counsel and the Normans to give rise to fiduciary duties.
14

First and foremost is the fact that defendant Arnold could not even identify the joint
venture or other entity he now claims to have represented. Rather, he stated numerous times in
his deposition that viewed his clients as individuals. (Arnold deposition at 38-39) Arnold's
contention that he was only representing the joint venture and that the Normans5 interest in the
project was limited to "the incidental gain which will accrue to them as partners" (Arnold brief
on appeal at 29), is controverted by Arnold's own conduct and testimony. The Normans had a
tremendous and completely separate interest in the project, specifically to enhance the value of
their separate property and the business of their adjacent waterpark. Arnold knew that the
Normans had never transferred the property to the joint venture, and testified that he considered
it his duty as counsel to save the Normans9property. (Arnold deposition at 104-05.) Arnold
further testified:
Q:
Did you tell (Winkler) what you thought the value of the Normans' property was
that the note secured?
A:
I can't recall exactly what I said to him, but I probably indicated that together
with the water there was adequate value. But the real value was in the opportunity to build the
Holiday Inn hotel and turn that property into the project the Normans had wanted. (Arnold
deposition at 152)
Arnold brought his client Jim Winkler in to assume the Young note, and also to possibly
help Robert Norman get the hotel done. Arnold knew the other partners had abandoned the
project and the Normans were going to suffer the loss personally.
Q:

Did you bring (Jim Winkler) into the transaction?

A:
I did . . . I told him the situation, and told him that I thought the Youngs were
going to foreclose on the property, and that there was a potential possibility that he could come
in with Bob Norman and do a hotel if he would take care of the note.
Q:
Do you know what the outstanding obligation on the note was at the time that you
were talking to (Winkler) about it?
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A:
No . . . And when (the note) terminated I'm not sure. When things started getting
really tight for Duane and Greg, to me they just took the position that they just scattered and left
it. Left it in Bob Norman's lap.
(Arnold deposition at 149-50)
Q:
Did there come a time when you felt that you were no longer representing what
you referred to as the group, including Robert Norman?
A:
Yeah, there came a point in time where I said the group is scattered, and . . . quite
frankly, I had suggested to Otto Belvedere, who told me to go talk to Jim Winkler about trying to
save this Holiday Inn . . . and at that point in time I felt that somebody needed to try to do
something to get the Holiday Inn built and save the Normans' property. And so that's what I
was about doing. (Id. at 160-61, emphasis added)
Q:
You understood, didn't you, that the Normans were intensely interested in that
Holiday Inn development on their property?
A:
Obviously I knew they wanted to do a Holiday Inn. They had pledged their
property to do that.
Q:
Did it occur to you that acting as counsel for someone, helping him obtain the
same franchise on adjacent property, was a conflict of interest?
A:
I don't know that I helped him get the franchise as much as I told him about it.
But no, / thought I was helping Bob Norman out. (Id. at 161-62, emphasis added)
In a stunning example of Arnold's willingness to impose himself on the Normans'
personal interests, this time adversely, Arnold testified that he actually intended to personally
obligate the Normans to indemnify Peter Lanto in the Purchase Agreement.
Q:
Well . . . you wrote (the Lanto Purchase Agreement), what were trying to
accomplish in numbered paragraph two?
A:
I was trying to accomplish and let Mr. Lanto know - what I was doing, was
obligating the remaining partners to hold him harmless.
Q:

. . . and who were you obligating to do that?

A:

The people that sent me to do this.

Q:

Tell me.

A:
I assumed, I knew for sure that it was Greg Page and Duane Barney, and I
assumed they were also partners with Bob and Diane Norman.
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Q:
So you were assuming to obligate Robert Norman to indemnify Pete Lanto by this
document, which you never showed him and which doesn't mention him at all?
A:

I didn't show it to him, no.

Q:
You were presuming to obligate Robert Norman to indemnify Pete Lanto on a
document, which you never showed him and which doesn't mention him?
A:

That's correct

(Mark Arnold Depo. at 19-20)

While the Normans may have supplied the desired responses to narrow leading questions
in depositions, it is very clear from their actual conduct that they looked directly to Mark Arnold
on matters relating to the protection of their personal interests. These matters are set forth in
Robert Norman's Affidavit (R.l 167, Add. 5), which Arnold chooses to simply ignore.
Arnold claims that the fact the Normans sought the assistance of other counsel at one
point, proves that he owed them no duty. Ironically, the Normans only sought outside assistance
when they concluded that Arnold was not fulfilling his duty to communicate to them.
Q.

Did you have any contact with Page and Barney during 1997-98?

A.
No. Well, one of the things you did not bring up, is we were trying to locate
Duane Barney and, we hired a lawyer from up there in Salt Lake to do some checking and
everything. And he finally . . called Mark Arnold and Mark Arnold said, look, Duane Barney is
in the federal penitentiary. And he had to answer the question. And so out of our legal contact
and what we were trying to find out from getting anybody to communicate with us, finally we
found out that Duane Barney was in jail.
(Deposition of Robert Norman at 131-32)
The Normans in fact directed attorney McConkie to go to Arnold for the information they
needed. Once it was obtained from Arnold, contact with the other attorney ceased. This
testimony also reveals the reality that the Normans looked to Arnold for information because
they got none from Page and Barney. Defendant Larson, who controlled the joint venture funds
and conducted its business communicated solely with Arnold in that regard, and after Arnold
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purchased Pete Lanto's interest, actually considered Arnold to be the spokesman for the joint
venture. After discussing the roles of the members of the joint venture, Larson testified:
A:
I worked almost completely with Mr. Arnold, and Mr. Arnold was working, had a
direct relationship with those people.
(Larson deposition at 63)
Referring to the Young loan that was secured by the Normans' property:
Q:
And so are you saying that Mr. Arnold told you that everyone approved of these
(expenditures), or do you know from speaking to Barney A:
I don't recall. I didn't speak with Barney, I didn't speak with Page and I didn't
speak with Mr. Norman.
Q:
A:
agreed to.

So you are making an assumption?
I relied on Mr. Arnold, yes. That is what Mrs. Young wanted and everyone
{Id. at 65)

Referring to the April 10, 1996 letter from the joint venture partners, including Arnold,
setting forth the agreement that defendant Larson was to repay the Young loan in full:
Q:

After you received this letter did you talk to Greg Page?

A:
I don't recall talking to him about it. I talked to Mr. Arnold and asked him to talk
to Mr. Page. As you look at the letter, they had a meeting and I wasn't invited to the meeting.
So Mr. Arnold was their spokesman.
{Id. at 111)
A letter from Robert Norman to mark Arnold on May 10, 1996, is illustrative both of
Arnold's involvement in the Normans' personal affairs and the fact that the Normans were
depending both on his legal services and for Arnold to keep them informed of matters pertaining
to the joint venture.
Dear Mark,
We again experienced another frustrating experience in communicating with you
this time on the subject of an easement to the plus or minus one-acre adjacent to the waterpark.
You originally suggested additional language that I should add to the authorization requested by
our local title company. When that was done with faxes to both you and the Youngs, you finally
said that Mr. Jerry Young personally needs to be satisfied. The copy you finally faxed wasn't
legible. I first called your office and Greg Page. I called back again and your girl said she would
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check out the source . . . for the fax and have you (or her) send a second copy. In the absence of
any further contact with your office, I was forced to contact the Small Business Administration
and the bank They were most cooperative. Please keep us informed as to what is being done in
regard to the Holiday Inn motel
/ -s- / Bob Norman

(Deposition of Robert Norman at 91 -92, emphasis added)

Diane Norman is a voluble lady but determined to please, and so is easily led. Defendant
Arnold provided a few snippets of her testimony to demonstrate that Diane did not consider him
her attorney. Here are a few other snippets that raise questions of material fact:
Q.

Did some one tell you that Arnold was the lawyer for the group?

A.

Yes.

Q.

Who told you that?

A.
I'm pretty sure it was Greg (Page) or Duane (Barney), and I'm pretty sure it was
Greg, because . . . when Duane Barney went to prison, which we didn't know, there was a pretty
long length of time when Greg finally said, look, Mark Arnold is handling all of this. Mark was
being brought into it more and more, and so when we couldn't get ahold of Duane, we couldn't
get ahold of Greg, then Bob tried to get ahold of Mark, and sometimes when we would call Greg
would be there . . . .
(Diane Norman Deposition, 3/30/00 at 26)
Q:

Do you know if there were any legal services that Mark Arnold provided for the

group?
A:
Well, I always thought that the legal services that he provided was getting Ann
Young and Norman Young to give the money. I thought that his title company, since his title
company was interlinked with him personally . . . everything had to go through his title
company, which he made us totally aware that that was his. So I don't know when - / don't
know when that hat came off from the title company to the lawyer to the partner to whatever.
Q:
When Mark Arnold arranged for the Young loan, did you consider him to be
wearing a lawyer hat or some other kind of hat?
A:
Well, both. At that time I was thinking of him as being an attorney, because he is
acting in behalf of the group, but then the thing gets cluttered up because he also was acting out
of I think it's a title company. This thing is never been where you have papers that you know
what is going on with whoever . . .
And that's where we had mark Arnold being the attorney always, always, always,
and then whatever else he became. First and foremost he was the attorney.
{Id. at 28-29)
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Note the nature of questions from Arnold's counsel and Diane Norman's answers in this
sequence:
Q:
So, for example, when he arranged for the Young loan or, . . . facilitated the
documentation of that through the title company, you can't say one way or the other whether he
was being a lawyer or not, is that true?
A:
foremost

Right, I can't. But all the time in my mind he was the attorney for us, first and

(Statement of Arnold's counsel):

For the group.

A:
And then these other things, as he went into - branched into these other areas, I
assumed was as a - as whatever, an attorney, and then - it's like Greg (Page) was a financier
supposedly, and he was also a friend. When did he cease to become a friend and just the finance
person? You can't separate when that thing falls apart. That's kind of with Mark Arnold, you
can ft~I can V determine when he stepped away and said I 'm not an attorney now.
Q:

Well, I'm not suggesting that Mark Arnold was never an attorney . . .

A:

No, I meant for us, an attorney for the people.

Q:
. . . Was it your view that some of the services he performed were legal services
and others were not legal?
A:
Well, I always thought that he was doing them because he knew the legality of
what to do, and that's even why when . . . we took McConkie and he took the thing, the person
we said to call was Mark Arnold, because he was the attorney, because Greg wouldn 't give us
the information.
(Id. at 30-31, emphasis added)
This next excerpt says it all. These were the reasonable expectations of the Normans who
personally relied on Mark Arnold as an attorney to represent the group and to look out for their
personal interests, and later as one of their partners still acting as their attorney.
Q:

Are there responsibilities that you believe were Mark Arnold's?

A:

I think there were a lot of responsibilities that were Mark Arnold's.

Q:
(W)hat responsibilities did you believe he had . . . from the beginning of the
Holiday Inn Moab project until the time you sold the property to Jim Winkler?
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A:
Well, I think anytime you have an attorney for a group, it should be like when you
have an attorney for yourself, and that attorney has various things, they review documents, they
make sure they 're looking out for the best interest of their client hopefully, and their client is
made to understand everything that is happening...
Like instead of us calling Mark to find out what was going to happen with the money that
needed to be paid to the Youngs, as a good attorney I would think that the attorney would be the
one to tell you that this is coming due and what are you going to do if they're the group's
attorney. But everything that has ever been done in this misfortune has been Bob's (Norman)
diligence, due diligence to contact them as opposed to any free information flowing back to us.
(Id at 40-42, emphasis added)
One of Arnold's many acts 180 degrees contrary to the interests of the Normans and the
Moab joint venture was the formation of Venture Properties II, L.L.C, solely by the defendants
Arnold and Larson, and the immediate diversion of funds from the Young loan to a Park City
project in which the Normans had no interest or information. This was also directly contrary to
the terms of the MLDJVA, that supposedly governed the group Arnold claims to have
represented.
Q:
Do you recall (Arnold) saying something to the effect that the reason he
negotiated the purchase of land in Park City was because Page and Barney had asked him to do
so?
A:

I remember that, but...

Q:

Okay. Do you have any reason to disbelieve that?

A:
Well, I'm the wrong person to ask, because I disbelieve everything that they've
ever said to us now, so the answer would be that I have every reason to disbelieve that.
Q:
Okay. So you think that Mark Arnold was lying when he said that Page and
Barney asked him to negotiate the Park City transaction?
A:
/ hate to come that far down and say that I think he is a liar, but I think that he
wasn 't honest and up front with us ever until we finally had this meeting in April after a fire.
Why would I assume that he was honest during a deposition? I guess he's under oath, so maybe
he was honest, but Ijust don V trust him anymore.
(Id. at 45-46, emphasis added)
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Mark Arnold worries that a reversal of the summary judgment in this case will create
rather than avoid conflicts of interest. In fact, the exact opposite is true.

In its Margulies

decision this Court recognized that conflicts and uncertainty can easily arise in limited
partnerships regarding the nature and extent of legal representation, and this observation is all the
more cogent with regard to unincorporated associations such as the Moab joint venture that even
its attorney cannot identify. Margulies is on the forefront of emerging law that recognizes that
attorneys must tread very carefully when representing entities such as the Moab joint venture. If
Arnold had acted ethically and honestly the liability that confronts him now could have been
easily avoided.

All Arnold needed to do was specifically inform the Normans that he

represented the joint venture and not its individual members, and that his loyalties therefor would
run to the venture even to the detriment of the partners' separate interests. See, The Implications
of Fiduciary Relationships in Representing. . . Unincorporated Associations and Their Partners
or Members, 25 Stetson L. Rev. 389 (1995). As we know, Arnold did no such thing and in fact
did not inform the Normans of any of his conduct that was detrimental to both the joint venture
and the Normans' personal interests.
But what really tips the scale in this case is Arnold's personal, secret and dishonest entry
into the joint venture as a partner. To suggest that Arnold owed no fiduciary duties to the
Normans, whose fate depended upon his conduct, after imposing himself as a partner while still
representing the joint venture, is too far beyond the realm of what normal people would expect
from the legal profession be sanctioned by the Courts.
This case presents a classic example of the rationale expressed in Margulies. Arnold, as
attorney for a group of individuals, together with his client Norman Larson, took complete
control over the business of the Moab joint venture in which Arnold knew that the Normans had
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vital personal interests. Arnold then secretly became the Normans' partner and thereafter he and
Larson publicly controlled the venture as partners and hired professionals. Arnold's conduct
throughout is characterized by self-dealing, gross conflicts of interest and a deliberate failure to
communicate his activities to the Normans.
A reversal of the summary judgment in Arnold's favor in this case will not create
inherent conflicts for attorneys. It may cause counsel for unincorporated associations to define
their role, practice more carefully and communicate more effectively. What is certain is that an
affirmance of the summary judgment in Arnold's favor will be tantamount to a declaration of
open season on unsuspecting, innocent parties who place their trust, their property and their
fortunes in the hands of ethically challenged "business professionals."
IV.

Plaintiffs Should be Allowed to Amend Their Complaint.

Should this case be remanded on one or more of the issues before the Court, plaintiffs
request that they be permitted to amend their complaint for further proceedings as follows:
1.

To name Western Empire Advisors as a Defendant.

2.

To assert the indemnification claim under the Lanto Purchase Agreement.

3.

To assert a breach of fiduciary duty claim against defendant Larson/WEA.

None of these issues would require one iota of additional discovery or pretrial
proceedings. Any conduct attributable to WEA was performed completely by Larson. There
was no actual or functional difference between the man and the entity.
Arnold and WEA specifically and intentionally assumed Lanto's liability under the
Young loan, the proceeds of which Arnold and Larson had acquired and spent. They believed
funding in excess of $3 million was imminent and so inserted themselves in the venture for a
lucrative return at what they believed to be minimal or no risk. The plaintiffs, aside from Lanto
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were the only parties who could possibly benefit from the indemnification. Since the plaintiffs
absorbed the entire loss for the Yong loan, they should be allowed to "step into the shoes" of
Pete Lanto and assert his claim for indemnification.
As plaintiffs stated in their opening brief, they believe that they adequately, though not
specifically plead both tort and breach of fiduciary duty claims against Larson in their initial
Complaint. (R.1) That was the basis for plaintiffs' initial claim for punitive damages before the
specific breach of fiduciary duty claim was added. The Court is requested to indicate on remand
that the plaintiffs should be able to present and argue that theory at trial.
Conclusion
Arnold and Larson controlled the Moab joint venture. They acted like partners, said they
were partners, prepared documents as partners, and their conduct as partners was known and
acquiesced to by the other partners. The plaintiffs should now be entitled to have a jury
determine their liability as partners. Norman Larson was a co-obligor on the Young promissory
note. Arnold and WEA entered the joint venture and assumed the obligations of another coobligor, Pete Lanto. The plaintiffs, who paid off the entire note, should now be entitled to have a
jury determine defendants' proportionate share of the liability under that note. Mark Arnold was
counsel for a group of persons he considered as individuals that were involved in the Moab joint
venture. Arnold knew that the plaintiffs had significant personal interests and excessive personal
risks in the venture. The plaintiffs depended on Arnold to protect their personal interests in
numerous matters related and unrelated to the joint venture project. Arnold subsequently became
a partner in the venture while continuing to represent the individual group members. There is
abundant evidence from which a jury could conclude that Arnold's entire course of professional
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conduct was contrary to his most basic fiduciary duties to the plaintiffs. That claim should go to
a jury.
After having ruled that plaintiffs' claim for breach of the joint venture was for the jury,
and after defendants admitted that plaintiffs' claim for contribution under the Young note was for
the jury, it was an abuse of discretion for the Court to prohibit the plaintiffs from introducing
evidence in support of the claims, deny plaintiffs' Motion to Amend their Complaint and then
dismiss these claims under exactly the same record. If the case is remanded, plaintiffs should be
allowed to amend their complaint or proceed with the claims set forth in Point IV, above.
Dated this /(,** day of

Ulftil
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Steve Russell
Attorney for Robert & Diane Norman
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[1]

Q: Pete Lantos, do you know him?

[23
[3]

A: Yes, sir.
Q: How long?

JfeDruarv x / , x

[1]
Q: Ever meet him or hear of him in connection with
[2] the M o a b Holiday E x p r e s s project?
[3]
A: Not until I received the Complaint.
[4]
Q: Did y o u hear anything a b o u t Eric R a s m u s s e n at all

[4] A: I met him with Mr. Barney and Mr. Page.
[5] Q: What was his role in the Moab Holiday Express
[6] project?
[7] A: He was to be the project manager, and developer.
[8] Q: What was your understanding of what the project
[9] manager and developer was going to do?
[10] A: He was to directly oversee the construction of
[11] the facility.

[5] or was that a new name to you?
[6]
A: Brand n e w n a m e . Is it RasMUSsen or RASmussen?
[7]
Q: Tomato, tomato.
[8]
A: Okay.
[9]
Q: Have you w o r k e d w i t h Greg Page at all since this
[10] project?
[11]
A: N o , sir.
[12]
Q: You said that emphatically. Was there a reason
[13] for that?
[U]
A: Yes.
[15]
Q: What w a s that?
[16]
A: There w a s s o m e hostilities that w a s created
[17] between the two of us during the project.

[12] Q: Did you ever see any plans, engineered plans for
[13] the facility?
[14] A: As I recall, there was site plan, there was a
[15] rendering, there was a floor plan. That was as much detail
[16] as I can recall.
[17] Q: You hadn't worked with Mr. Lantos before this
[18] project?
[19] A: No, sir.
[20] Q: How about since?
[21] A: No, sir. During the time that we were working on
[22] this project he asked if I could assist him in refinancing
[23] some homes that he was building up in Jeremy Ranch.
[24] Q: Did you?
[25] A: I was unable to do so.

[18]
Q: Why?
[19]
A: Hostilities arise w h e n o n e can't provide funding
[20] or there's a lack of c o m m u n i c a t i o n o n all parties. And that
[21] was w h e r e the hostility arose.
[22]
Q: Was it mutual?
'[23]
A: Yes.
[24]
Q: D o I take it from that that you w e r e not
[25] successful in arranging financing for the project?
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[1] Q: Did you try?
[2] A: Not very hard. I gave him some people to go see.
[3] Q: What happened to Mr. Lantos? Do you know where
[4] he is now?
[5] A: I have no idea.
[6] Q: When was the last time you had any contact with

[1] A: No, sir, I was not successful in arranging
[2] financing for the project. However, I did receive
[3] commitments to fund the project but it was never funded.
[4] Q: Who did you receive the commitments from?
[5] A: National Acceptance Corporation.
[6] Q: Anyone else?
[7] A: Not as a commitment, no.
[8] Q: How much commitment did you receive from National
[9] Acceptance?
| [10]
A: They said that they would fund $8 million on this
[11] project and the Holiday Express in Park Cityjeremy Ranch,
[12] that 4-D Development was also working on.
[13] Q: What was 4-D Development?
[14] A: That was the original entity that was to joint
[15] venture with Mr. Norman in building a Holiday Express in
![16] Moab, Utah.
[17] Q: What kind of entity was it?
[18] A: I think it was a corporation. I don't know.
| [19]
Q: Do you know who was involved in it?
[20] A: You have documentation to that effect. I don't
[21] recall. I know three people that were involved, Greg Page,
[22] Duane Barney and Pete Lanto.
[23] Q: Do you think there were others?
[24] A: I don't know.
[25] Q: Did the Park City project go forward?

[7] him?

[8]
A: Oh, goodness. I don't recall. It was sometime
[9] during the development of this project.
[10] Q: Several years at least?
[11] A: Oh, yes.
[12] Q: Do you know what happened to his participation in
[13] the project?
[14] A: Yes. It was purchased by Mr. Arnold.
[15] Q: Who then was to be the project manager and
[16] developer?
[17] A: It was going to be the responsibility of Mr. Page
[18] and Mr. Barney.
[19] Q: Did they have any experience, to your knowledge,
[20] in project management and development of this type?
[21] A: To my knowledge, no. And I don't recall — but I
[22] think they were going to hire that from some local
[23] contractor.
[24]
[25]
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Q: Do you know who Eric Rasmussen is?
A: I don't.
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[I]

A: No, sir.

[2]

Q: Did you receive documentation from National

[I] there just three plaintiffs?
[2]

A: There would have b e e n three plaintiffs.

p] Acceptance with regard to their commitment?

[3]

Q: Who were the others?

[4]

A: Yes.

[4]

A: Fellow named Allen Williams, he's from Bountiful.

[5]

Q: D o you still have it?

[5] And the third one w a s from Phoenix and I don't recall his

[6]

A: Yes.

[6] name. I do believe that Mr. Williams did file suit.

17]

Q: Do you have it with you?

[7]

Q: Do you k n o w what the result of it was?

[8]

A: Yes. You have a copy of it, or will have.

[8]

A: I don't.

p]

Q: Okay. Why did the project not get funded?

[9]

Q: So back to this commitment business, I'm not

10]

A: National Acceptance Corporation w a s unable to

[10] asking you a legal question, although it's going to sound

11] provide the capital.

[11] like one. If a funding entity gives you a commitment to

12]

[12] provide funds and then doesn't do it, do you believe that you

Q: I'm going to rely o n your expertise now, since

13] this is your business. Once you have a commitment, that word

[13] have a valid claim against that funding entity?

14] has a meaning to m e . Does that mean that they have promised

[14]

[15] that they are going to provide it?

I [15]

[16]

A: They have committed to provide it, yes, sir.

[16] would have made the claim in this instance not valid or less

[17]

Q: Is it a legal and binding commitment?

[17] valid?

[18]

A: I'm not an attorney.

[18]

A: No, sir.

[19]

Q: W e l l —

[19]

Q: You mentioned that you were involved in other

[20]

A: I don't know.

[20] projects in the Moab area. What are they?

[21]

Q: Did you do anything with regard to holding them

A: Yes, sir.
Q: Is there anything that you are aware of that

[21]

A: Well — off the record, okay? Can w e do that?

[22] to their commitment?

[22]

MR. RUSSELL: All right. You just want to talk

[23]

A: Yes, sir.

[23] to your attorney? Sure, g o ahead.

[24]

Q: What?

[24]

(Off the record.)

[25]

A: Let m e go back and answer the question another

[25]

THE WITNESS: Back on the record.Thank you.
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[1] way, if I may.

[1]

[2]

Q: Sure.

[2] condominium project for a fellow named Richard Zinn, Z-i-n-n,

[3]

A: You might — Mr. Arnold, being an attorney and

[3] Zinn & Associates in Moab on the golf course. We anticipate

We are presently working o n a 109 unit

[4] representing the project, and myself, w e n t to Phoenix,

[4] financing today

[5] Arizona, where National Acceptance Corporation had their

[5]

[6] offices and met w i t h those people. We did due diligence,

[6]

A: Yes, sir.

f7] talked with their attorney, received confirmation that funds

[7]

Q: Any others?

[8] w e r e available.

[8]

A: Yes. We were working with Mr. Jack Dunlop on

[9]

[9] putting a hotel convenience store together on his property,

Once the commitment was given, because of the due

Q: That's actually out in Spanish Valley, isn't it?

[10] diligence that w a s done, all parties involved, including

[10] just north of Mr. Norman's, right o n the corner there.

[II] Mr. Barney, Mr. Page, Mr. Arnold, and myself, agreed that it

[II]

Q: Corner of what?

[12] was a valid commitment. After the commitment, after the —

[12]

A: The highway going to Grand Junction and the

[13] w e realized the funds weren't going to be forthcoming, I

[13] highway going to Moab. Okay? The southeast corner.

[14] began a class action suit against National Acceptance

[H]

Q: You said w e .

[15] Corporation and the principals to recover the $50,000 that w e

[15]

A: Myself and several other people that were wanting

[16] had given them. Copy of the checks, or the wire transfer, is

[16] to do a development there. One of them was Mr. Zinn, Dick

(17] available.

[17] Zinn.

(18]

I was asked to leave the joint venture because I

[18]

Q: Any of the other parties involved in this

[19] hadn't performed and Mr. — I asked Mr. Arnold if I should

[19] litigation?

[20] pursue the class action suit. He said h e would handle that.

[20]

A: N o .

[21]

Q: So you actually filed a suit?

[21]

Q: Is that project still ongoing?

[22]

A: N o . It was before the suit was filed that I went

[22]

A: I stopped the project w h e n I got the claim, or

[23] to Mr. Arnold because there was t w o other parties that also

[23] the Complaint, because w e were trying to tie in

[24] received commitments to fund and the funds didn't come forth.

[24] Mr. Norman's property and see if w e could partially recoup

[25]

[25] some of the m o n e y that was lost through his land. There

Q: So w h e n you say — you say class action, was
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irt of the joint venture?

m

A: I was never a part of the joint venture because I
as unable to provide financing But I did provide the
anchise in my name

[2]

13]
W

Q: Provided it to who?
A: The joint venture It was assumed that the
anchise, once the funding was m place, would be the
anchise for the project

[5]
[6]

Q: Let me just take a step back then and see if I
can get it clear in my own mind
A: Okay

Q: I think I asked you whether you became aware that
Mr Norman had pledged property for a loan And you said you
had?

A: Yes
Q: And made reference to a $160,000 loan?
[8]
A: Yes
[9]
Q: Where is this information coming from?
[10]
A: There's a promissory note in the file, and a lot
[11]
[12] of the funds that were paid out went to interest for the
[13] people that loaned the money to the property, to the
[14] project Their request was made, and I don't recall
[15] specifically when and where the request was made, that they
[16] needed some capital to pay for the franchise fee, the
[17] development costs, things of this sort for the project, and
I [IB] the only thing that they could pledge was Mr Norman's
[19] property That's when Mr Arnold and I talked about it He
[20] said he had a client that would loan them the money
[7]

Q: Did you ever transfer the franchise to the jomt
enture or to any other party other than yourself?
A: Yes, I did
Q: When did you do that?
A: It was in 1996 when I was requested to do so, so
tiat they could keep the franchise, they being Mr Page,
Ir Arnold, and Mr Barney
Q: Where was Bob Norman in all this?
A: Mr Barney and Mr Page communicated with
4r Norman directly I wasn't privy to do that I had met
vith Mr Norman, with Mr Page, Mr Arnold, with Mr Barney
>n one occasion And we looked at the project, we went up to
us home and spent about an hour, hour-and-a-half, and left
rhat was the only time that Mr Arnold, Mr Barney, Mr Page,
md myself collectively have met with Mr Norman
Q: Were you requested to obtain this franchise?
A: Yes

[21]
[22]
[23]
[24]
[25]

Q: How did you come to talk to Mr Arnold about
that?
A: Mr Arnold was my attorney and he had indicated
that he had clients that were willing to loan what they call
hard money loan, high interest loans, fairly quickly
Page 44
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Q: By?

Q: But m the context of this specific transaction,
how —
A: I don't recall specifically, it's been four
[3]
years
[4]
Q: Did you ask him if he knew anyone who could loan
[5]
[6] money for the project?
[7]
A: I don't recall
[8]
Q: And that would have been in this case the Youngs?
[9]
A: Those were the people that loaned the money
[10]
Q: Do you know those people?
A: I had met them once
[11]
Q: Prior to the loan or after?
[12]
A: I don't remember
[13]
Q: I hand you what's been marked Exhibit 3 That's
j[14]
a
trust
deed
[15]
A: Yes, sir
[16]
Q: Dated June 27,1995, do you see that?
| [17]
A: Uh-huh Yes, I do
[18]
Q: This would have been after you obtamed the
[19]
[20] franchise from Holiday Inn?
A: Yes, sir
j[21]
Q: Did you tell someone that they needed to go get
j[22]
[23] you $40,000 for that franchise?
[1]

A: Mr Arnold — or Mr Barney and Mr Page They
needed the franchise for the financing, no matter who the
financing came from
Q: Were you aware of efforts to get Mr Norman to
pledge his property for a loan?
A: I wasn't privy to that, no, sir
Q: You became aware of it at some point, didn't you?
A: Yes, sir
Q: When did you first become aware of it?
A: When they asked if I could provide the financing
against his property for the loan And I talked with
Mr Arnold, and Mr Arnold had a client that was willing to
invest $160,000 on the loan basis using the property as
collateral
(DeposiUon Exhibit 3 marked for identificauon )
Q: So if I understand your response, that would have
been before the deed was done to have Mr Norman pledge his
property?
A: I can't answer that Speculation on my part and
I don't know
Q: Well, tell me about this discussion that you've
just described Who was involved?
A: I don't recall a specific discussion to that
effect
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[2]

| [24]
[25]

A: I don't recall telling anybody that
Q: Did you expect that you would be given $40,000
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[1]

A: Yes, sir.

[1] yes, I did get approval from the joint venture.

[2]

Q: I assume that's 1995?

[2]

Q: Is there any documentation of the approval?

[3]

A: Yes, sir.

[4]
[5]

Q: Loan fee is $ 16,000?
A: Yes, sir.

[3]
[4]

A: Not to my knowledge, unless Mr. Arnold has it.
Q: How would that approval have been communicated to

[6]

Q: What is that?

[7] A: For hard money loans, the accepted fee is 10
[8] percent. Mr. Arnold and myself provided $ 160,000 in hard
[9] money capital into the project. We each got $8,000 in fees.
[10] Q: And what did you do for those fees?
[11]
MR. HOWE: Are you saying what he did on the
[12] project to —
[13]
MR. RUSSELL: No, what did he do with regard to
[U] that loan.
[15] A: Mr. Arnold and I provided $160,000 to the project
[16] that wouldn't have been provided otherwise through Mr. and
[17] Mrs.Young.
[18] Q: I'm asking what you did. If I understood your
[19] testimony previously, these were clients of Mr. Arnold's who
[20] he knew to have funds available?
[21] A: Yes, sir.
[22] Q: What did you do?
[23] A: Specifically, when I met with Mr. and Mrs. Young
[24] I don't recall the day. I'm the one that presented the
[25] project to them for their approval. Mr. Arnold and myself

[5] you?
[6] A: Verbally.
[7] Q: Were you required since you had control of the
[8] funds to contact anyone before you wrote checks?
[9] A: Yes, sir.
[10] Q: Who did you have to contact?
[11] A: I would always go to Mr. Arnold. He was
[12] representing the joint venture.
[13] Q: Who had signature authority on the checking
[14] account?
[15] A: I did.
[16] Q: Only you?
[17] A: Yes, sir.
[18] Q: So — all right. You are saying that 10 percent
[19] fee on an 18 percent loan was standard in the business at the
[20] time?
[21] A: On a hard money loan, yes, sir.
[22] Q: You keep saying hard money. What's the
[23] difference between hard money and any other kind of money?
[24] A: Hard money is where there's a lot of risk
[25] involved. It includes nonperforming assets as collateral.
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[1] worked together in providing an equitable loan for the Youngs
[2] and also for the partnership, or the joint venture, whatever
[3] it was called, and for that I was paid $8,000, Mr. Arnold was
[4] paid $8,000.
[5] Q: Do you know if that expense was approved by
[6] the — joint venture?
[7] A: I don't know.
[8] Q: Did you ever —
[9] A: Every check that was written was approved by the
[10] joint venture. So I don't think that this was not approved
[11] by the joint venture.
[12] Q: When you say that, what do you mean approved?
[13] A: I specifically don't recall the joint venture
[14] saying, Yes, it's approved.
[15] Q: Well, you just said that every check was approved
[16] by the joint venture?
[17] A: Or it wouldn't have been written, that was my
[18] understanding.
[19] Q: Who wrote the checks?
[20] A: I did. But writing the checks and getting
[21] approval to write the checks are two different things. I
[22] wouldn't have written the checks had I not gotten approval
[23] from the joint venture. You asked me if I had gotten
[24] approval from the joint venture. I can't say specifically
[25] that 1 did. The fact that I wrote the checks indicates that,
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[1] Q: Are you talking risk to the lender?
[2] A: Yes. It's a lot more difficult to acquire
[3] because of the risk involved.
[4] Q: Was it difficult to convince the Youngs to —
[5] loan this money?
[6] A: I don't recall. I don't recall. I recall the
[7] meeting and that's all I can remember.
[8] Q: You have paid — appears that you have paid the
[9] loan fees before you received the loan.
| [10] A: It appears that way.
[11] Q: How does that work?
[12] A: I can't answer that.
[13] Q: Is there a check in your packet for the loan
[14] fees?
[15] A: Yes, sir.
[16] Q: Which packet is it?
[17] A: It's the new one.
[18] MR. HOWE: The expense reconciliation.
I [19] THE WITNESS: Let's see, the check was written
[20] out, excuse me, on 6/20 and 6/21,6/20 to — 6/21 to myself
[21] and 6/20 to Mr. Arnold.
[22] Q: So the date on your reconciliation is in error?
[23] A: Yes.
[24] Q: Do you have any explanation for why that date
[25] appears there?
Page
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[1]

A: Yes, sir

[23
[3]

Q: And Eric Rasmussen was not?
A: Evidendy

I V U l U t u ;

[4] Q: So let's substitute Page for Rasmussen Do you
[5] know of any consideration that Mr Page contributed to the
[6] project'
[7] A: No, sir
[8] Q: What was his expertise, if any?
[9] A: It was my understanding that he was to assist m
[10] providing financing He was the one that had gone to
[11] Guardian State Bank initially with the request
[12] Q: Which failed?
[13]
A: Which failed
[14] Q: Did he have any further responsibility for
[15] providing financing after that?
[16] A: I don't know
[17] Q: Are you aware of any other — of any expertise
[18] that Mr Page actually provided to the joint venture?
[19]
A: No, sir
[20]
Q: How about Mr Barney?
[21]
A: Mr Barney was to put the performance and the —
[22] mcome and expense, projected income and expense together
[23] based on previous experience with the Holiday Inn Express
[24] that he was mvolved with and so he was going to be handhng
[25] once the facility was up, management and accounting

[1] the 2 percent. Or two points
[2] Q: Who approved that?
[3] A: Again, it would have had to have been approved by
[4] everyone or she wouldn't have been paid the two percent She
[5] was Mr Arnold's client and so Mr Arnold negotiated directly
[6] with her
[7] Q: Okay Let me — this is for both of our
[8] benefits
[9]

A: Okay

[10] Q: When you say that it would have — I want to know
[11] what you actually know You say it would have had to have
[12] been approved by everyone involved That's what you would
[13] hope had happened?
[14] A: Yes, sir
[15] Q: Do you know whether that happened?
[16] A: I don't know that that happened I know that
[17] none of the checks would have been written without the
[18] approval of other parues To my knowledge, I have no
[19] documentauon to that effect
[20] Q: Okay
[21] A: Okay
[22] Q: And I — I'm not trying to nitpick But the
[23] person that you discussed these expenditures with was
[24] Mr Arnold?
[25] A: Yes, sir
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[1] Q: But we know he didn't do that actually Do you
[2] know of anything that he actually did do?
P]
A: No, sir
[4] Q: Same question for Mr Lanto
[5]
A: No, sir I worked almost completely with
[6] Mr Arnold, and Mr Arnold was working, had a direct
[7] relationship with those people
[8]
Q: Did Mr Arnold represent them?
[9]
A: The project or them personally?
[10]
Q: Personally
[11]
A: I don't know
[12]
Q: The answer is sort of included in what you just
[13] said, but did you ever discuss any of these expenditures with
[14] Mr Norman?
[15]
A: No, sir I didn't discuss anything with
[16] Mr Norman, other than our first meeting And that was just
[17] an introduction
[18]
Q: On June 21, according to Exhibit 6, there was a
[19] payment to Ann Young of $3,200?
[20]
A: Yes, sir
[21]
Q: What's that for?
[22]
A: That was interest payments on the loan
[23]
Q: Wasn't the loan —
[24]
A: Excuse me No, that wasn't She had requested a
[25] fee of 2 percent if she was to provide the money That was

* / , —s s *
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[1] Q: And so are you saying that Mr Arnold told you
i [2] that everyone approved of these or do you know from speaking
[3] to Barney —I [4] A: I don't recall I didn't speak with Barney, I
[5] didn't speak with Page, and I didn't speak with Mr Norman
[6] Q: So you are making an assumption?
[7] A: I relied on Mr Arnold, yes This is what
[8] Mrs Young wanted and everyone agreed to That is my
[9] assumption and I wrote the check
[10] Q: Would you consider it standard in the business to
[11] receive a 2 percent fee for giving an 18 percent loan?
[12] A: I can't answer that On conventional financing,
[13] it is It goes up to 5 percent on conventional financing,
[14] that the lender receives back
[15] Q: Where was the money to repay this loan going to
[16] come from?
[17] A: Off of the operation of the Holiday Express
[18] Q: You understand it was a three-month note, don't
[19] you?
[20] A: I don't recall
[21] Q: Take a look at exhibit —
[22] A: If it was a three-month loan then the money to
[23] repay it was going to come out of the money from our lender
[24] and it would pay that off It would be part of the
[25] proceeds Because they would want first position in the
Page (
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[I] you to write the $10,000 check?

[1]

[2]

A: I don't recall what I was told.

[2] dated September 14th, payee is Kindra Construction, the

[3]

Q: When you wrote the check did you know what it was

[4] going to be for?
[5]
A: Yes.
[6]
[7]
[8]
[9]
[10]
[11]
[12]
[13]
[14]
[15]
{16]
[17]
[18]

Q: Let's look again at Exhibit 6. Line 5 is a —

[3] amount is $ 1,000. Do you know what that's for?
[4]

A: It was an invoice presented to me for payment for

[5] work that was done by this company on the project itself.
[6]
Q: Presented by whom?
[7]
A: Mr. Barney, Mr. Page, and Mr. Arnold.
[8]
Q: What is Kinder — looks like Kendrick, what is

Q: That's earnest money for Park City property?
A: Yes, sir.
Q: How did it come about that you were persuaded or
convinced to sign the promissory note?
A: Mr. Arnold indicated it was additional security
for the Youngs, they wanted my signature on there.
Q: Having signed that, what do you understand your
liability to be on that note?
MR. HOWE: Objection to the extent it calls for a
legal conclusion. Go ahead.
A: I don't know.
Q: You are a financial guy.
A: Well —

[9] this company?
[10]
A: I don't know. I presume it's a contractor that
[11] had done work on the property, or the project.
[12]
Q: Do you know whether or not Barney, Page, or
[13] Arnold are involved in the company?
[14]
A: No, sir.
[15]
Q: Do you have a copy of the invoice?
[16]
A: I don't think I do. I would have brought it if I
[17] had, or it would have been part of the package.
[18]
Q: But you do believe that you were presented with

[19]
Q: You read the note, didn't you?
[20]
A: I think everybody that's on that note has the
[21] same liability.
[22]
Q: Joint and several liability?
[23]
A: Yes.
[24]
Q: You understood that when you signed it?
[25]
A: I can't answer that.

[19] an invoice?
[20]
A: Yes, sir.
| [21]
Q: Would you look at your check in the packet and
[22] just tell me whether or not that's Kendrick or Kendra or what
[23] that says?
[24]
A: That date again was the 14th?
[25]
Q: Yes.
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[1]
[2]
[3]
[4]
[5]
[6]
[7]
[8]
[9]
[10]
[II]
[12]
[13]
[14]
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]

Q: Do you understand it now?
A: Yes, sir.
(Deposition Exhibit 7 marked for identification.)
Q: Were you aware that it was necessary at some
point or various times to get an extension on the note?
A: No, sir.
Q: Let me hand you what's been marked as Exhibit 7.
The fax number on top is not relevant to the document.
A: Okay.
Q: It's entitled "Extension of Real Estate Note and
Lien," dated February 23,1996. Have you ever seen that
before?
A: No, sir.
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i [1]

A: Okay. Looks like Kendrick, Kendrick

[2] Construction.
[3]
Q: Do you recall what work or what services Kendrick
[4] Construction provided to the Moab Holiday Express project?
[5]
A: I don't recall.
[6] Q: The date, incidentally, says September 14th,
[7] 1994. Do you believe that's an error? On the check it says
[8] that.
[9]
A: Oh, yes. I'm sure it was an error.
[10]
Q: On Exhibit 6, the sixth line, dated
[11] September 15th?
[12]
A: Yes.
[13]
Q: Entitled "Trust," is a check for $50,015.
Q: On the bottom, it lists as creditors Ann Young
[H]
A: That was a wire transfer.
and Norman Young, who were the people who made the loan;
[15]
Q: Who authorized that payment?
right?
[16]
A: Mr. Arnold, Mr. Page, Mr. Barney.
A: Yes.
[17]
Q: What was the payment for?
Q: It lists as debtors Greg Page, Duane Barney,
[18]
A: It was the commitment fee to Trust Guaranty
Norman Larson, and Bob Norman. Understanding that you
[19] Corporation.
haven't seen it before, and that you didn't sign it, did you
[20]
Q: Was what you paid them for their commitment?
have any discussions about this document or your
[21]
A: Yes, $ 15 of it was the cost of wire transfer.
responsibility for the extension?
[22] Q: Do you have some documentation about that?
A: No, sir.
[23]
A: The $15?
Q: Did you authorize anyone to list you as a debtor?
[24]
Q: No, no, the $50,000.
A: No, sir.
[25]
A: Other than what you've got there, and the
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>ue the project any further, funding hadn't occurred from
particular group, and I don't know whether it — there
any communication after the fact at all.
I: Did you get any communication before you left,
e asked to leave the project?
L: No.All communication, you've got all the
:rs that I was able to obtain.
J: Had you dealt with First City Capital before?
(: Yes, sir. They financed an apartment complex in
lar City.
3: What do they typically do if you send them a
:kage and 3,000, what do they do?
\: Work towards getting a commitment from a lender.
3: What would be to prevent them from depositing the

[1]
[2]
[3]
[4]
15]

Q: What number?

[6]

A: 63.

[7]

18]
[9]

[10]
[11]
[12]
[13]
[14]

000 and writing a letter a week later saying, "Well,
ildn't get financing"?
MR. HOWE: Objection, calls for speculation.

[15]
[16]
[17]

A: I can't answer that.
Q: Is that the way it works sometimes?

[18]
[19]

A: No, sir.

[20]

Q: But you can't tell me anything that First City
pital did after they received that money?

[21]
[22]

A: No, sir.

[23]

Q: What would a person in your position typically do
follow up, what is your practice on following up with

[24]
[25]
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ese people that you send all this money to?
A: After a lengthy period of time and them saying
e're doing that to get the funding, we'd either send a
tter asking for return of the deposit or they would fund
Le project.
Q: Does it typically work if they don't fund the
roject you get the money back?
A: No. Sometimes it does, sometimes it doesn't,
epending on the lender.
Q: What was the situation in this case?
A: The deposit was made, we didn't get the money
ack. I don't have any record of any demand on that at all.
Q: When you sent the money did you understand that
ou could get it back if they didn't fund it or that you
:ouldn't?
A: I'd have to rely on the letter that was sent.
Q: Go ahead and take a look at it.
A: I don't know.
Q: Number 81 may get you going.
A: You've got it over there.Then there's another
broker dealer relationship documented in there also, I
believe.
Q: What number?
A: I don't know. I think I saw it in there.
Q: What was the date of that?

A: It was a nondisclosure agreement, dated 2/13Let's see, and then there was a letter on February 1,
indicating First City Capital can provide the loan, and what
the rates and terms would be.

Q: When you were asked to leave the project, did the
responsibility for following up with First City Capital fall
to anyone else?
A: The other three people that were involved in the
project, Mr. Barney, Mr. Arnold, and Mr. Page.
Q: Help me out with this.The day before you had
written Greg Page a $5,000 check which was return of his
deposit because funding was not obtained, and then the next
day you're sending out things to get funding.
A: I hadn't been able to provide funding on the date
that he requested his money back. He requested it back.
Evidently he had gone to the other partners and they said
write the check and so I did.
Q: Page's letter dissolving 4-D was dated October
27,1995. What was the operating entity after that?
A: I don't know.
Q: You don't know?
A: I don't know what the operating entity was. It
was my understanding it was still 4-D, the same people were
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[1] involved with it. I have no — I have not received nor seen,
[2] to my knowledge, any documentation otherwise, other than that
p] one letter that Mr. Page had written.
(4] Q: Did you get that on or about the date that it was
[5] written?
[6] A: I don't know. Was it a fax or an original? If
[7] there was a fax, there might be a fax date on it.
[a] Q: Good point. Fax date is October 27,1995.
[9] A: That's the day I got it.
[10] Q: Did you do any follow-up after you received that
(11] letter and then continued to do business with the same people
[12] or did it seem normal to you that you got a letter of
[13] dissolution and then everything went on like nothing was
[14] changed?
[15] A: I don't recall.
[16] Q: Do you recall doing anything to find out whether
[17] or not 4-D in fact existed, continued to exist or ever
[18] existed?
[19] A: I didn't do anything to pursue that or find out
[20] about that. I worked with the people that were involved in
[21] 4-D as if it was still in existence.
[22] Q: After you sent Holiday Inn the $40,000 check and
[23] obtained the franchise — which was issued to you
[24] individually; right?
[25] A: Yes, sir.
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[1]
[2]

Q: — did you then receive this Holiday Inns

[1]

Franchising, Inc., new development license agreement?

[2]

A: Yes.
Q: Are you familiar with this agreement?
[4]
A: Not specifically. I know it was sent to me.
[5]
Q: Is it assignable?
[6]
m A: I don't know if it is or not.
Q: Was it ever your intention to assign it?
[8]
A: It was my intention to use the agreement
[9]
[10] collectively for the partnership whether it be assigned or
[11} whether it not assigned. Assignment was never an issue until
[3]

I was asked to assign it or to write a letter discontinuing
[13] my involvement in the franchise agreement so that Mr. Arnold,
[14] Mr. Barney, and Mr. Page could work directly with Holiday
[15] Express. Under what arrangements I don't know.

[12]

[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]

Q: Did you write such a letter to Holiday Inn?
A: I didn't write the letter. Mr. Arnold faxed me a
letter and I signed it and faxed it back to him.
Q: Is it in your packet?

Q: Was it ever represented to you that 4-D

[3]

Development owned the subject property?

[4]

A: I don't recall.
Q: Page — 38, item number 7, says Peter O. Lanto
will be in charge of the new development?
A: Yes, sir.
Q: Of course you've stated that before?
A: Yes.
Q: He was then bought out a couple of months later?
A: Yes.
Q: Who was going to be in charge of the development

[5]
[6]
[7]
[8]
[9]

[10]
[11]
[12]

I [13] after that?
A: As I stated previously, my recollection is they
[14]
[15] were going to have Mr. Barney in charge of the development
[16] and hire the contractors and the subcontractors to do the
[17]
[18]
[19]

A: No, it's not.
Q: You didn't keep a copy?
A: I don't know if I kept a copy or not. I get
about fifty faxes a day. I don't have a copy of it. I'm not
withholding anything. I don't have a copy of it.
Q: So this is a fax from Arnold to you?

A: Mr. Page's, at the time.

[20]
[21]
[22]
[23]
[24]
[25]

work.
Q: Wasn't he in prison at the time?
A: I don't know if he was or not.
Q: That's about the time that he was in prison,
wasn't it?
A: What was the date of this franchise agreement?
Q: What I meant at the time, I meant in October of
'95.
A: I believe he was in prison the first six months

Page 102
[1]
[2]
[3]
[4]
[5]
[6]
[7]

[fi]
[9]

[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]

A: Uh-huh.
Q: Do you know about when?
A: I would say about around July the 1st, first week
in July.
Q: Of?
A: 1996.
Q: Look at page 34 of your packet, please.This is
an attachment to the franchise agreement.
A: Yes, sir.
Q: Did you prepare that?
A: Did I prepare it?
Q: Yes.
A: No, sir.
Q: Where did it come from?
A: I don't know.
Q: It says fee owners' names and addresses. Do you
see that part?

Page 1
[1]
[2]
[3]
[4]
[5]
[6]
[7]
[8]
[9]

[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]

A: Yes, sir.
Q: 4-D Development?
A: Yes, sir.
Q: Did you provide that information?

[18]

A: Not to my knowledge.
Q: Do you know where it came from?

[22]

[19]
[20]
[21]

[23]

A: No.
Q: Do you know whose address that is there?

[24]
[25]
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of 1996 or the first three months or some six weeks,
whatever.
Q: Look at page 39, please.
A: Yes, sir.
Q: Did you prepare this?
A: Yes, sir.
Q: Is the information on there accurate?
A: It's not accurate now.
Q: What's different about it?
A: Well, I don't have $150,000 in the bank. I don't
have $275,000 in receivables. I've sold the land that I
had. I do have automobiles worth about — they are leased
automobiles. I don't have that, personal property is about
$50,000. Value of the Western Empire stock, if you look at
ten times the income is $650,000, of net income.That's
about the same. Liabilities — mortgage and real estate,
liabilities are approximately $60,000 more.
Q: Still have the mortgage on the real estate?
A: Yes, sir.
Q: I thought you got rid of the real estate?
A: This real estate is my personal home.
Q: And the other real estate was different?
A: Yes, it was commercial properties.
Q: There were proceeds from there, wasn't there?
A: Some of them was proceeds, other properties there
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ARNOLD, et aL

[1] Q: What was the $2,000 check to Greg Page for?
[2] A: I don't recall.
[3] Q: Let's see if the check sheds any light on it. Is
[4] the check to Ann Young for interest?
[5] A: On Greg Page?
[6]

Q: N o , the —

[7]

A: Ann Young, yes, it was for interest.

[1] attorney did you consider that to be any sort of conflict
| p] that he was also representing this —
I (3)
A: I didn't consider that at all.
[4]
Q: Does the accounting set forth on Exhibit 6
! [5] represent — in addition to the two checks that you've
[6] already told me about?

[8] Q: It looks like it's made out to Guardian State
[9] Bank. It is made out to Guardian State Bank.
[10] A: They had borrowed the money from Guardian State
[11] Bank on other properties. And as I recall, it was on land up
[12] in Bountiful. And so they requested that I make the check
[13] directly to Guardian State Bank.
[U]
Q: How did you come by that information?
[15] A: I think Guardian State Bank told me, or
[16] Mr. Arnold did. He was their attorney; they were his
[17] client.
[18] Q: Who owned the Bountiful property?
[19]
A: As I recall, the Youngs.
[20] Q: April 5th would have been two days after your
[21] accounting and five days before the letter payment of $2,000
[22] to Greg Page. You don't know what it's for?
[231 A: I don't recall.
[24] Q: Did you — receive anything to — authorize the
[25] payment?
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[1] A: I don't have any documentation to that effect.
[2] Q: Do you know —
[3] A: And I don't recall.
[4] Q: Do you know who told you to write the check?
[5] A: I don't recall.
[6] Q: After you received this letter did you talk to
[7] Greg Page?
[8]
A: I don't recall talking to him at all about it. I
[9] talked to Mr. Arnold and asked him to talk to Mr. Page. As
[10] you look in the letter, they had a meeting and I wasn't
[11] invited to the meeting. So Mr. Arnold was their spokesman.
[12] Q: So you took this to be, even though it was
[13] written by Greg Page, you took it to be coming from
[H] Mr. Arnold?
[15]
A: No, I took it coming from Mr. Arnold, Mr. Page,
[16] Mr. Norman, and Mr. Barney.
[17] Q: Well, I guess I'm just — there was no
[18] clarification, maybe there isn't one, about what role you
[19] talked to Mr. Arnold in. But since the letter came from Page
[20] I'm just wondering why you went to Arnold and not Page.
[21] A: Mr. Arnold was acting attorney, my attorney, but
[22] he was also acting as legal counsel for the property, or the
[23] project.That's why I went to Mr. Arnold, and I don't think
[24] it would have done any good to go to Mr. Page.
[25] Q: If Mr. Arnold was acting as your personal

[7]

A: Okay.

[8]

Q: Is that the full extent of the — of what was

[9] done in this account?
[10]
A: That's all of the accounting that I could find by
[11] going through it check by check.
[12]
Q: My rudimentary math tells me that the account
[13] would have been overdrawn.
[14]
A: Yes, it was.
[15] Q: How did funds get into the account to meet those
[16] checks?
[17]
A: If you look on the second page of this, I had
[18] other funds in the account and I paid the bills.
[19]
Q: Okay. So there were other funds in the account
[20] other than the $160,000?
[21]
A: Yes.
[22]
Q: That account wasn't solely for —
[23]
A: No, sir.
[24]
Q: — this?
[25]
A: No.
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[1]
Q: What other business went through there?
[2]
A: I used it as a holding account to pay expenses of
[3] other transactions.
[4]
Q: Was it an interest bearing account?
[5]
A: It was a money market account.
[6] Q: Is that a yes or a no?
[7] A: Yes, it was interest bearing.The interest that
[8] was accumulated isn't reflected here. I think it's minimal.
[9]
Q: Payment on February 13th toTCA Construction,
[10] what is TCA Construction?
[11]
A: It's another contractor company. I think there's
[12] an invoice to that effect right here, in the exhibits that
[13] were provided you.
[14]
Q: What did they do?
I [15] A: They are designers and planners.
[16] Q: What did they do?
[17]
A: They designed buildings and do plans on projects.
'[18]
Q: Did they do work on this project?
j [19] A: My understanding, they did, because the invoice
[20] indicates that they did.
[21 j
Q: Are you looking at a number?
[22]
A: Looking at my own documentation in here.There
[23] it is.This one, this one, this one.
[24]
MR. HOWE: Starting at 77.
[25]
Q: Did you ever see any finished product of their
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[1] work?

[I] through 4-D or separately And I proposed that the Normans
[2] consider my efforts to do so And I didn't ever get a

[2] A: I saw a site plan, I saw renderings, and I saw a
[3] floor plan
[4] Q: Is that what you believe these payments are tor?
[5] A: Yes, sir
[6] Q: On May the 1st, 1996, you met with Bob Junior,
[7] Diane Norman —
[8] A: In my office
[9] Q: And was Mike Hughes —
[10] A: I don't recall
11] Q: What was the purpose for that meeting?
12] A: I think that they wanted to know when the funding
13] was going to occur and why it hadn't
14] Q: What did you tell them?
15] A: I don't recall
16] Q: Were you aware that they had previously had a
17] meeting that day in Mr Arnold's office?
18] A: No, sir
19] Q: Did you become aware of it?
20] A: No, sir
21] Q: Did you tell the Normans that their loan would be
22] paid off regardless of what happened with the Holiday Inn?
>3] A: No, sir I don't recall specifically what I
>4] said

>5]

Q: Are you in a position to deny having said that?
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[1]

A: No

A: Not specifically

2] Q: Approximately?
i) A: July of 1996
i] Q: Exhibit No 9, letter from you on Western Empire
>] letterhead dated May 9th, 1996 to the Normans, right?
>]

[20] Q: I'll ask you a specific question If you had
[21] gotten funding through your efforts with Bob Young and
[22] Simonsen and Paragon would you have paid back the $100,000?
[23] A: Yes
[24] Q: In fact, that's number one on the list, isn't it?
[25] A: Yes, it is I would have paid it off through one
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[1] of these enuties My intent was to have those people invest
[2] $ 160,000 to take care of the obligation, giving Mr Norman a
[3] higher equity m the project I would have also gone to
[4] Mr Arnold and 4-D, whoever it was, and said, I have a new
[5] p?«"ty interested m coming in as partners, I proposed a third
[6] interest in it I'd even assign that over to those people
[7] Q: So in item number 7 on your letter, you are
[8] saying that one third is going to other affiliates, other
[9] affiliates may have included 4-D?
[10] A: No, one third gomg to Western Empire That

2] Q: We've had an extension dated February 23 marked
3] somewhere Exhibit No 7 Here's another one dated
4] April the 23rd Do you have any explanation for that?
5] A: No, sir To my knowledge, I haven't seen this
6] document
7]
(Deposition Exhibit 9 marked for identificaUon )
8] Q: Can you give me the date that you ceased bemg
9] associated with the Moab Holiday Express project m
3] association with 4-D Development?
i]

[3] response
[4] Q: Line 1 says it's proposed that Western Empire
[S\ Advisors and its affiliates enter into an agreement Who
[6] were your affiliates?
[7] A: I was working with Bob Young, Randy Simonsen
[8] There was a number of people, like I'd indicated earlier,
[9] Paragon Hotels that I exposed the project to, that said they
[10] could be interested in paymg off the hen and doing a joint
[11] venture with Mr Young — or Mr. Norman, excuse me
[12] Q: Bob Young any connecuon to Ann and Norman Young?
[13] A: No, sir
[14] Q: So what would have — let's just speculate here
[15] for a second What would have happened if you had been
[16] successful in putting together a project for this group
[17] vis-a-vis your relationship to 4-D?
[18] MR. HOWE: I'll object, foundation
[19] A: Speculauon

A: Yes, sir

T Q: You're proposing a joint venture for the motel
i] and the water park?
i] A: Yes, sir
i] Q: Is that in opposition to your effort to get
] funding for 4-D or m conjunction?
]
A: It was in addition to I had received a letter
] in April asking that I be responsible for all of the funds
] that had been expended, and from that time on I did whatever
] I could to assist in getting this project financed, either
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[II] could have been assigned to 4-D It's been my intent and
[12] always is my mtent to get this matter resolved and get
[13] Mr Norman back his capital and go on with bigger and better
[H] things for himself and for us
[15] Q: Who is Paul Harker?
[16] A: Paul Harker is a manager of Ramada Inn in
[17] St George and he's also a partner in it
[18] Q: Incidentally, on the application with — to
[19] Holiday Inn for 4-D on page 38 of the packet, it says who
[20] will be responsible for the day-to-day operations of Holiday
[21] Inn, Duane Barney and — on item 5 above that it says Duane
[22] Barney is managing the Holiday Express in Spanish Fork Is
123] he still doing that?
[24] A: I don't know
[25] Q: Do you know what the experience of the Holiday
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en removed from the franchise?
A: No, sir.
Q: At any time?
A: No, sir.
Q: Never, not until today?
A: I was asked to sign a letter removing me from the
nchise and I signed that letter, Mr. Arnold sent it to me
d I sent it back to him signed. That's the knowledge that
ad, was that I no longer was involved with the franchise
elf.
Q: Was there any discussion after that of you giving
t $40,000 back?
A: No.
Q: Referring again to Exhibit 10, which is the

[1]
A: N o , sir.
[2]
Q: With regard to paragraph 1 of that letter, do you
[3] recall requesting that a meeting, a strategy resolution
[4] meeting be held?
[5]
A: N o , sir.
[6]
Q: Did you attend such a meeting?
[7]
A: N o , sir.
[8]
Q: Did anyone discuss with you the three scenarios
[9] set forth after that first paragraph?
[10]
A: N o , sir.
[11]
Q: D o you k n o w w h o Jim Wingler is?
[12]
A: As I recall, h e w a s a partner i n the l a w firm of
[13] Mark Arnold. I'm just speculating.
[H]

Q: D o you k n o w him?

ter of July 18,1996, from Mr. Arnold to Holiday Inn, last

[15]
A: N o t personally.The n a m e is familiar b u t I don't
itence of paragraph 2 says: "Apparently, this was due to
[16] k n o w w h e r e it fits.
>liday Inns' dissatisfaction with Mr. Larson, not only in
[17]
Q; Did you k n o w that h e took over the Youngs'
)ab, but other locations as well."
[18] position o n the promissory note?
Did you have any information that Holiday Inn was
[19]
A: That's w h e r e it fits. N o , I didn't.
{satisfied with you on the Moab project?
[20]
Q: H o w did it fit?
A: No, sir.
[21]
A: The name Jim Wingler c a m e u p in the p a p e r that
Q: Had you worked with Holiday Inn on other
[22] y o u filed.That w a s documentation there. Sorry.
ojects?
' [23]
Q: That's okay. You never had any discussion w i t h
A: The project that we had worked with them on was
j[24] him?
e Park City one.
| [25]
A: Never.
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Q: Any other ones?
A: No.
Q: Did you have any information that they were
^satisfied with you on that project?
A: No, sir.
Q: You notice that in this letter from Mr. Arnold he
ites that he is representing Barney, Page, and Norman but
>t you.
MR. HOWE: Where is that? Excuse me.
MR. RUSSELL: It doesn't say that he represents
>u.
THE WITNESS: Retained by Barney, Page. Okay.
Q: (by Mr. Russell) Do you still claim that he was
presenting you at this time?
A: It's my understanding that he was.
Q: Let me hand you Exhibit 12. It's a letter dated
ne 18th from — Mark Arnold, four signature lines, but the
aall type at the bottom of page 2, MEA, I'm going to presume
at it was written by Mark Arnold.
A: Okay.
Q:
A:
Q:
A:
Q:

Did you receive this letter?
I don't recall receiving this letter.
Go ahead and take a look at it.
I don't recall seeing this letter.
Okay.And it wasn't in your packet?
Page 123

Page 124

[1]
Q: Never had discussion w i t h any of the players
[2] about Mr. Wingler assuming the loan?
I [3] A: N o , sir.
[4]
Q: D o you k n o w w h e r e y o u g o t the idea that h e w a s a
[5] l a w partner of Mr. Arnold?
[6]
A: Sounds like a lawyer's name. I k n o w h e has t w o
[7] other partners but I don't recall w h a t the other n a m e s were.
[8]
Q: D o you k n o w if the Holiday Inn franchise is still
[9] valid?
[10]
A: I have n o idea.
[11]
Q: W h o , to your knowledge, is the last p e r s o n to
[12] hold it?
[13]
A: The partners that — basically took it over from
[14] m e w h e n I w a s asked to leave.
[15]
Q: W h e n you say y o u w e r e asked to leave, w a s that i n
[16] writing?
[17]
A: I don't recall that it w a s i n writing. I don't
[18] recall seeing a d o c u m e n t to that effect. The d o c u m e n t that I
[19] signed w a s to relieve m e of the franchise. W i t h that I could
[20] have assumed that — and I asked to b e released from all
[21] liability and asked Mr. Arnold to prepare a d o c u m e n t to that
[22] effect. I don't recall him ever doing so.
[23]
Q: W h e n you received this letter o n — y o u don't
[24] remember seeing it. I'm sorry.
[25]
A: N o , sir.
Page 125

r c u r u a i y x / , x^s

[1]

Q: If you had received this letter on June 18,1996,

[1]

Q: Look at document number 51 on the next page,

[2] and now that you've seen it, do you think that that's

[2] letter dated July 12,1995, to you from Robert Ramsey,

[3] consistent with Mr. Arnold acting as your attorney?

[3] director of National Acceptance Corporation?
[4] A: Yes, sir.
[5] Q: The end of the second full paragraph, the last
[6] sentence says: Closing documents will be forthcoming upon

[4]
[5]
[6]
[7]

A:
Q:
A:
Q:

No, sir.
Do you know what Pacific Development is?
No, sir.
Have you ever heard of it?

[7] title review. Did you ever get them?
[8] A: No, sir. This was the gentleman also that
p] inspected the property.
mo]
Q: Was documentation concerning the tide ever
[11] provided?
[12] A: No, sir.
[13] Q: Why not?
[14] A: I don't know.
[15] Q: Whose responsibility was that?
[16] A: I don't know if there was a responsibility or
[17] not, per an individual.
Q: This is what happens when you forget to take a
[18] Q: Do you agree that it was your responsibility to
pad to lunch with you.
[19] attempt to obtain funding?
A: Better than a napkin.
[20] A: Yes.
Q: Look at page 50 of your packet, please.
[21] Q: And if the funding source requested information
A: Yes, sir.
[22] about the project, wouldn't that have been your
Q: What is this?
[23] responsibility to provide it?
A: I have a client base, called act. Within that
[24] A: Yes, sir.
client base are specific notes. 6/26 I made this note, '95.
I [25] Q: Look at page 59 of the documents, please.This
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[8]
A: Not to my knowledge.
[9]
Q: Do you know who Joel Rush is?
[10]
A: Yes, sir.
[11]
Q: Who's that?
[12]
A: He was the officer at Guardian State Bank that
[13] referred the project to me.
[14]
Q: How did he know about it?
[15]
A: Greg Page presented it to him.
[16]
Q: And they weren't able to do the financing?
[17]
A: Yes, sir.
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]

[1]
Q: 6/26/95?
[2]
A: Yes, sir.
[3]
Q: Item No. 5 on that note it lists the $40,000
[4] payment, it lists the $16,000 fees, it lists the $3200 fee to
[5] Ann Young and the $10,000 for the earnest money on the Park
[6] City project?
[7]
A: Yes, sir.
[8]
Q: It says balance is held in Brighton account for
[9] Trust Guaranty's funding program?
[10]
A: Yes.
[11]
Q: That was the plan at the time?
[12]
A: That was the plan at the time, that was the
[13] letter that, in reference to the letter I wrote to Trust
[14] Guaranty, National Acceptance Corporation, saying that we had
[15] $100,000.
[16]
Q: But does this note reflect what you were
[17] instructed to do with the money?
[18]
A: I don't recall.
[19]
Q: Because as we see, funds went out other than
[20] that?
[21]
A: I think it was just my note at the time
[22] designating potential expenses.
[23]
Q: Did you understand at the outset that interest on[24] that note would be paid out of the fund that you were given?
[25]
A: Yes, sir.
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| [1] is the letter dated February 12,1996 to yourself from George
| [2] Hall of First City Capital. Did you provide the information
I [3] requested?
I [4] A: I don't recollect if I did. I presume I did. I
[5] don't know. I can't specifically say I did.
[6] Q: If you did would you have kept a copy of what you
[7] sent?
[8] A: Yes.
[9] Q: Do you have it?
[10] A: I don't have. Number one, you have all the
[11] documents I have. So...
[12] Q: So to the extent they are in this packet, you did
[13] it and it may have been sent?
[14] A: Yes. Now, I do have the tax returns, not three
[15] years, but the tax returns and also the financial statements
[16] of Mr. Barney, Mr. Arnold, and the other one.
[17] Q: Page?
[18] A: Page. And was asked to find those and bring them
[19] but I wasn't able to find them. I'm still looking for them.
[20] But that could be additional documentation. I just
[21] remembered that.
[22] Q: You think you have one year?
[23] A: I don't have. I just remember seeing them.
[24] Q: Did you ever get that kind of information from
[25] Mr. Norman?
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A: No, sir

[1]

Q: Did you ever ask him for it?
A: I didn't ask him for anything I didn't have a
irect relationship with him

PI

A: Yes
MR. HOWE: Trust Guaranty
THE WITNESS: Trust Guaranty

Q: And National Acceptance is the same?
A: One is a subsidiary of the other
Q: Did you think it was important to give them what
[6]
m they were asking?
A: We were working on getting them what they were
[8]
asking
for The date of this was what?
19]
Q: February 12,1996
[10]
MR. HOWE: January 12,1996
[11]
THE WITNESS: What was the date of the check that
[12]
[13] we sent them?
[4]

Q: Look at number 65, please This is a memo dated
Lnuary 12th, 1996 to you from Richard Andrews of the Silver
ern Company What's that?
A: This is a company down m Phoenix, Arizona, that
rovided construcuon management, design management, thmgs
f this sort for projects I asked them if they would
onsider coming m and domg the design work and the
evelopment work if we needed them
Q: What did they say?
A: We need the following items
Q: Did you provide them?
A: Not to my knowledge
Q: Why not?
A: They were domg other projects at the time and
ley said they were mterested but I felt that it was an
ffort in futility because of the timing
Q: Look at page 66 That is a tax memo to Western
mpire from NaUonal Acceptance Corp dated January 12th,
996, with a list of needs Do you see that?

15]

[14]

MR. RUSSELL: September 15

[15]

THE WITNESS: 1995

[16]

MR. RUSSELL: Yes

[17]
[18]
[19]
[20]
[21]
[22]
[23]

A: Yes, sir

[24]

Q: Did you provide this information?

[25]

THE WITNESS: Okay, we were working on trying to
get them the documentation that they had requested so that we
could close the loan This is what they told us They had
the funds blocked It was indicated by these folks There's
also a letter m there from — Inter Fina or something
indicating the funds were blocked for the project So we
were trying to provide the documents
Q: (by Mr Russell) Can you point that letter out
to me?
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A: Most ol that information we didn't have, so I
oubt that it was provided It was attempting to be
irovided
Q: Number one, does that say guarantors?
A: Guarantors each Larson, Page, and Arnold
Q: Again, no menUon of Norman?
A: No, sir I think it was part of the agreement
hat Mr Norman wouldn't be liable for any loans, but I
lidn't negotiate the agreement and I can't answer that
Q: Which agreement are you talking about?
A: Between Mr Norman and Page and Barney and
antos
Q: Who told you that?
A: I don't remember who told me that I think — I
ecall hearing it but I don't remember who from, when or
vhere
Q: And Lanto's position was subsequently taken over
>y Arnold?
A: Uh-huh
Q: Wasn't National Acceptance one of your primary
argets for the funding?
A: They were — National Acceptance and — what was
heir — two companies were one and the same, one was a
>ubsidiary of the other one
Q: Didn't they get the $50,000?
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[1]
[2]
[3]
[4]
[5]
[6]
[7]
[8]
[9]

[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]
[18]

I [19]
[20]
[21]
[22]
[23]
[24]
[25]

A: It's right m here One letter was dated
July the 28th, 1995 It's number 58
I know it's m there Let me look m this one
They go chronologically Here it is, from Inter Fina
Limited
Q: Can I look at it? This is a letter dated
July 28,1995, to Trust Guaranty Corp from Inter Fina
Limited confirming the availability of $4,200,000 It says
The above transacuon completion is subject to all treasury
issues being assigned to their designated accounts
What does that mean?
A: These were the people that were pledging — I
don't know what it means Okay? I can give you my
interpretation of what it means
Q: Before you go ahead and do that, don't lose your
place on the letter
A: Okay

Q: What is your interpretation?
A: That NaUonal — Trust Guaranty Corporation was
providing treasuries, whether rented or owned, to offset
these funds
Q: What led to your searching for that letter was
you said that the loan proceeds had been blocked
A: I felt that this was the money to go to the Moab
property or project
Page 133
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Q.

According to the plain language of

this

document and your signature on it, you agree to hold
Mr. Lanto harmless from any claims arising
borrowing of the $160,000 secured by the

from the

Norman

property.
MR. HOWE:
conclusion.

I'll object, it calls

for legal

The document speaks for itself.

Q.

(BY MR. RUSSELL)

Go ahead.

A.

I'm not going to read any more into

the

document than what it says.
Q.

W e l l , tell me what you believe — you

it, so what were you trying to accomplish
numbered paragraph
A.

wrote

in

two?

I was trying to accomplish and let Mr.

Lanto know — what I was doing, was obligating

the

remaining partners to hold him harmless.
Q.
were—and

So you were, by paragraph two, you
who were you obligating to do that?

A.

The people that had sent me to do

this.

Q.

Tell m e .

A.

I assumed, I knew for sure is that it was

Greg Page and Duane Barney, and I assumed that

they

were also partners with Bob and Diane Norman.
Q.

So you were assuming to obligate

Robert

Norman to indemnify Pete Lanto by this document,

20

which you never showed him and which doesn't mention
him at all?
A.

I didn't show it to him, no.

Q.

Burt the answer to my question is y e s .

Isn't that what you just said?
A.

Ask the question again.

Q.

You were presuming to obligate

Robert

Norman to indemnify Pete Lanto on a document

which

you never showed him and which doesn't mention him?
A.

That's correct.

Q.

What discussion did you have with Mr. Lanto

about the

indemnification?

A.

He requested it.

Q.

Why?

A.

I think he was aware of the Note, he'd

signed a Note and a Trust Deed, and he didn't

want

to be obligated on it.
Q.

Do you have a copy of Exhibit 19?

A.

Yes .

Q.

Take a minute and read it.

A.

Yes .

Q.

With respect specifically to the

second

paragraph, do you recall a conversation with the
Normans on or about December 7, 1995?
A,

No

1
2

Q.

It was faxed from your office on

27th.

3

A.

I understand that.

4

Q.

So^you must have had it.

5

A.

No.

6

Q.

It was in your office then.

7

A.

Do you

Q.

It may have been typed on my computer by

Was Greg Page in your office also

on

October 2 7 , 1995?

12

A.

I can't recall.

13

was with Pete Lanto.

14

he was not there then.

15

Q.

He was not with me when I

If I was with Pete Lanto then,

Did you take part in any discussion

16

the dissolution of the 4-D partnership that's

17

forth in this

18

know

Duane--or excuse me, by Greg.

10
11

Not necessarily so.

how it got to your office?

8
9

October

A.

None.

about
set

letter?
I always had at the back of my mind

19

that maybe the net effect of Mr. Lanto doing what he

20

did may destroy that partnership, but I didn't

21

hardly anything about it.

22

all.

23

Q.

know

But I had no input at

Did you at any time after October

24

perform legal services for what you called

25

group?

27, 1995,
the

39

A.

I believe so.

Q.

So that group was not 4-D

A.

I don't know what the group was.

Development?
I viewed

them as individuals.
Q.

That sort of contradicts your testimony

that you thought who you represented.

You said you

didn't represent individuals.
A.

The group as individuals, like you so

eloguently

stated.

Q.

Do you have NL1 through 4 with you?

A.

Is that entitled a Service Agreement?

Q.

Yes .

A.

Y e s , I do.

Q.

Did you play any part in preparing

this

document?
A.

None .

No.

Q.

Do you know what Mr. Lanto — well,

summarize Mr. Lanto.

let's

To your understanding, he was

an original member of the group or the joint

venture

or partnership, or whatever you want to call it.
Correct?
A.

Yeah.

At some point in time someone had

indicated, or all of them had indicated to me, that
he was an excavator, and he was going to lend some
expertise to this project.

He was going to excavate

1

have the check to Mr. Longenecker or we never

2

have had the franchise.

3

Q.

After having paid himself back for

would

those

4

franchise

f-'^es, why would there be any question

5

all about him turning over the — turning it over to

6

the group?

7

A.

I think at that point in time,

at

Duane--or

8

Mr. Larson and Greg weren't on the best of terms,

9

and I didn't

know what was going to happen.

10

Q.

I know.

But so what?

11

A.

It means a lot.

Simply because Norm

Larson

12

was a franchisee of record with the Holiday

13

to be, he had to be the one.

14

save Bob Norman's property and get some way to build

15

the hotel, I needed to have some ability to get the

16

franchise

17
18

Q.

Inn, had

And if I was going to

in someone else's hands so we could do it.
I'm

having trouble making any sense on

you?

that.

19

A.

Are

20

Q.

Weren't you relying on Norman Larson to be

21
22

the guy to get the money to build the thing?
A.

W e l l , at this point in time, those

23

guys--they have been like a tomato rotting

24

inside out.

25

time.

from the

They were adversarial at this point in

1

Q.

What point in time is this?

2

A.

I can only generally tell you it was

3

probably about the time that Diane Norman came to my

4

office and the meeting from which she's got a record

5

of.

6

Q.

That was May 1, 1966.

7

A.

f

8

Q.

Excuse m e , '96.

9

A.

Yeah.

96.

I f m not sure.

But it seems to me at

10

that point in time things were starting to heat up.

11

Because Norm was not at that meeting.

12

Q.

But Norm reimbursed himself for the

13

franchise first check out of the account in June of

14

1995.

15

desperately

16

been spent.

17

By May 1st of 1996, when Diane Norman came up

A.

seeking some money, the account had all
Every cent of it had been spent.

Yeah.

Hence the need to find somebody

18

could build the hotel and save the Normans 1

19

property.

20

Q.

Why hadn't that been done before

21

A.

I don't know.

22
23
24
25

that?

All I can say is that's what

I personally tried to do.
Q.

Since you brought up the subject,

look at Exhibit 2 3 .
A.

I do.

that

let's

Do you recall this meeting?

A.

No-

Norm was never a partner.

Q.

What was he?

A.

He was a guy trying to get financing.

He

had a carro£ in front of him that if he could get
the financing he'd get some equity.
Q.

He ? d become a partner?

A.

That's right.

Q.

So he gets to be handed $160,000, go about

his business, with no risk.
saying?
A.

Is that what you're

Is that what the deal was?
I can't say what his deal was.

Service Agreement.

He's got a

But I understood basically from

Greg Page and Duane Barney, they made it emphatic
that Norm was not a partner.
Q.

Why did you have him sign the Note?

Does

he have any liability under the note for anything?
A.

You bet he does.

That's why I had him sign

the Note.
Q.

What about the people who took over the

Note?
A.

I can't comment on that.

Q.

And you're not a partner?

A.

I'm not a partner, no.

It was offered to

me for $8,500, and I never paid it.
to pay it.

Never intended

14^

A.

I haven't represented Jim on anything

for—well,

I think one of the attorneys in the

office represented him on a small claims

action

last, and tliat may be a year or more ago.
Q.
the Young

Did you represent him in his assumption

of

note?

A.

No.

Q.

Did you bring him into the

A.

I did.

Q.

Tell me what the difference between

A.

I told him the situation, and told him that

transaction?

those

is?

I thought the Youngs were going to foreclose on the
property, and that there was a potential

possibility

that he could come in with Bob Norman and do a hotel
if he would take care of that Note.
Q.

And what did he say?

A.

He said he'd look into it.

Q.

Did you give him any documents or other

information to help him make his decision?
A.

I don't think when he was doing that

I'd given him anything.

Just represented

that

to him

what I thought the situation was.
Q.

Do you know what the outstanding

obligation

on the note was at the time that you were talking to

him about it?
2

A.

No.

3

Q-

Any idea?

4

A.

No, I do not.

5

Q.

No idea?

6

A.

I assumed only that it was near the

No.

7

principal amount, because I think interest had been

8

paid.

9
10

Q.

When was the last time interest had been

paid?

11 J

A.

I don't know anyone was paying

12

Q.

You know there was no interest paid

13
14

interest.
after

May 1, 1996, don't you?
A.

I know that interest was paid to Guardian

15

State Bank, as I recall.

16

I f m not sure.

And when it terminated,

When things started getting

really

17 J tight for Duane and Greg, to me they just took the
18

position that they just scattered and left it.

19

it in Bob Norman's lap.

20

Q.

Left

We'll return again to Exhibit 6, which is

21 I the accounting on the $160,000, and it would
22 | that the last interest payment out of this
23 | was made on March 12, 1996.
24 I

A.

I don't know.

25

Q.

Well, here is March

account

Would you agree?

I don't know.
12th

appear

lOZ

Winkler is interested in the note, you're going to
have a balance substantially

in excess of the

principal amount, wouldn't you?
A.

You're going to have accrued interest, yes.

Q.

When you approached Jim Winkler about

opportunity, or the Note, was he your client
A.

this

then?

We were kind of, the day I was talking

to

him, we were considering being partners on a parcel
of property.
Q.

Where?

A.

Park City.

Q.

Was he your client then?

A.

I had — well, during that time?

represented him on things.

I had

When I talked to him, I

wasn't talking to him as though he were my client.
Q.

Did you tell him what you thought the value

of the Normans' property was that the note
A.

secured?

I probably--I can't recall exactly what I

said to him, but I probably indicated that
with the water there was adequate value.

together
But the

real value was in the opportunity to build the
Holiday Inn hotel and turn that property into the
project the Normans had wanted.
Q.
Normans'

Was it your idea to seek 50 percent of the
water?

1

others, Otto Belvedere.

2

Q.

What is it?

3

A.

It ! s a limited liability company in Utah.

4

Q.

What does it do?

5

A.

It develops properties.

6

Q.

Who are the other members?

7

A.

I believe John Belvedere is Otto's son.

8

Q.

Anybody

9

A.

I f m not sure.

10

Q.

Where is the 17 acres that f s referred

11

A.

That belongs to a gentleman by the name of

else?

to?

12

Mr. Dunning.

13

think it is partially contiguous, and south of the

14

waterpark, Mr. Norman's

15

Q.

And I don't know if it's contiguous, I

waterpark.

Did there come a time when you felt

that

16

you were no longer representing what you referred

17

as the group, including Robert Norman?

18

A.

to

Yeah, there came a point in time where I

19

said the group is scattered, and I had suggested

20

Mr.--first of all, quite frankly, I had suggested

21

Otto Belvedere, who told me to go talk to Jim

22

Winkler about trying to save this Holiday Inn.

23

Belvedere was accustomed

24

hotels, excuse me, motels, and at that point in time

25

I felt that somebody needed to try to do something

to building

to
to

Mr.

Holiday--or

1

to get the Holiday Inn built and save the Normans'

2

property.

3
4

Q.

And so that's what I was about doing.
I don't think there was an answer to my

question on that.

1

5

A.

Okay.

6

Q.

Can you specify a time for me when you

7
8
9

I'll try to answer it.

I'm sorry.

considered that you no longer represented the group?
A.
time.

No.

I can't give you an answer to that

I think--

10

Q.

Can you give me a year?

11

A.

Well, yes.

12

involved.

13

when Norm Larson had said to Greg Page, there's no

14

more money left to pay interest or anything, Greg

15

Page and Duane Barney chose to disappear.

16

exactly that was, I don't know.

17

sometime after the money ran out.

18
19

Q.

1

Prior to Jim Winkler being

And just at that point in time I think

And when

But it had to be

Did you communicate your withdrawal, if you

will, in writing to anyone?

20

A.

No.

21

Q.

You understood, didn't you, that the

22

Normans were intensely interested in that Holiday

23

Inn development on their property?

24
25

1

A.

Obviously I knew they wanted to do a

Holiday Inn.

They had pledged their property to do

1

that.
Q.

Did it occur to you that acting as counsel

for someone, helping them obtain the same
on adjacent property, was a conflict of
A.

franchise

interest?

I don't know that I helped him get the

franchise as much as I told him about it.

But no, I

thought I was helping Bob Norman out.
Q.

How did you think that was helping him out?

A.

Because he obviously didn't have the money

to buy the franchise, and he needed the franchise.
He needed somebody to step up and be a partner with
him and build that hotel to get his money out of the
property.
Q.

The letter that we're talking about

even concern his property, does it?

doesn't

Does this

letter concern the Normans' property?
A.

I don't think so.

I don't know.

Are you

talking about this letter?
Q.

Yes.

A.

Oh.

Q.

Yes, we are talking about this letter.

A.

Okay.

I thought we were talking

about

Winkler and the franchise.
Q.
it?

Well, that's involved in this letter, isn't
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A.

No.

I don't recall.

Q.

Did they tell you at the time this

agreement was signed, what that expertise and
consideration was going to be?
A.

No.

I'm sorry, I didn't get that

information.
Q.

Will you turn with me to the front page of

the document, please.

Looking down at paragraph 1.7

there on the bottom, additional joint venturers.
A.

Okay.

Q.

Have you had a chance it read that?

A.

Additional joint venturers may, that's all

I can see.
MR. RUSSELL:

Says, "Additional joint

venturers may be added to the joint venture at any
time upon agreement of all of the then-existing
joint venturers."
THE WITNESS:
Q.

(BY MR. HOWE)

That's right.

I see that.

Do you recall reading that

provision when you entered into this agreement?
A.

I'm sure I read it, but I don't recall the

details of that.
Q.

Did you ever give your consent for any

other individual to become a member of the joint
venture agreement?

29
A.

They never asked me.

Q.

So is your answer no?

A.

Yes.

Q.

Thank you.

No.

The answer is no.

(Exhibit No. 14 marked. )
Q.

(BY MR. HOWE)

marked as Exhibit 14.

Handing you what's been
Ifll ask you if you recognize

that document?
A.

No, I don't.

Q.

I'll represent to you that this was

produced as part of your document production in
response to Norman Larsen's request, and that you
produced the document.

You say you don't recognize

the document?
A.

No.

Q.

There at the bottom references a

development of the balance of 5.3 acres which
includes the water well.

Is that the larger portion

that you had referenced earlier?
A.

That's right.

Yes.

Q.

Was that to entail a development of the

water well?
A.

Well, we didn't talk about development.

didn't talk about any development.
Q.

Okay.

We

MR. HOWE:

Your wife's cooking must be very

well known throughout the state.
MR. LARSON:

I can attest to that.

MR'.' RUSSELL:
back.
Q.

Go ahead.

I'll be

right

Keep going.
(BY MR. HOWE)

Are you okay?

Do you need a

break, Mr. Norman?
A.
Q.

I don't care.

I don't need a break.

Anybody else need a break?

A.

Unless somebody else does.

Q.

So when you spoke with Mr. Arnold and Mr.

Larson, then, as they were leaving, you learned

that

they were involved with the Moab Holiday Inn project
at that time.

Is that right?

A.

That f s right.

Q.

But at that time did you understand

what

their roles were in that capacity?
A.

Not in detail.

Q.

Is it accurate to say you understood

that

Mr. Larson would be involved in the financing of the
project, though?
A.

I believe yes.
MR. RUSSELL:

As of when?

THE WITNESS:

What?

MR. RUSSELL:

As of when?

36
THE WITNESS:

As of the time they came to

the house, that he was involved in our deal.
Q.

(BY MR. HOWE)

Okay.

A.

Irrespective of the signatures that was on

that page.
Q.

I'm handing you what's been previously

marked as deposition exhibits — let me find out for
the record what those are.
MR. RUSSELL:
Q.

Four.

(BY MR. HOWE)

previously entered.

Looks like three and four

The Trust Deed with the

Assignment of Rents and Note Secured by Deed of
Trust.

I'll ask you to take a look at those and

tell me if you recognize those documents?
A.

I recognize them later.

I didn't recognize

them at the time of the signature.
Q.

Let's turn to those signature pages first

on the note.

Is that your signature there at the

top?
A.

Yes r sir.

Q.

When you signed this document, did you see

a signature block there for a Norman Larson at the
bottom?
A.

I guess so.

I don't remember.

Q.

Let's turn to the Trust Deed, which is the

y x

Q.

At the time that you received this, did

you

understand that Mr. Larson was offering to pay off
the lien of $160,000 that existed on your
A.

land?

I! m sorry, I didn f t--I thought I had a

phone call with this, I probably could have had a
little better understanding

of what this was.

just didn't seem to tie in with our

It

partnership

where we was supposed to be notified of any--you
know, what goes on in our partnership.

And none of

the other partners were copied on the thing in our
partnership.

It just doesn't make sense.

He knew

who the partners were.
Q.

Did you have a prior agreement with Norm

Larson?
A.

No, sir.
(Exhibit No. 24 marked.)

Q.

(BY MR. HOWE)

I've

handed you what has

been marked as Exhibit No. 24.

I ! ll have you take a

look at that .
A.

All right.
MR. RUSSELL:

It's a letter to Mark

Arnold

dated May 10, 1996 from you.
THE WITNESS:

Read it.

MR. RUSSELL:

It says, "Dear Mark.

again experienced another frustrating

We

experience

in

yz

communicating with you, this time on the subject
an easement to the plus or minus one acre
to the waterpark.

of

adjacent

You originally suggested

an

additional language that I should add to the
authorization requested by our local title

company.

When that was done with faxes to both you and the
Youngs, you finally said that Mr. Jerry Young
personally needs to be satisfied.
finally faxed wasn't legible.
office and Greg Page.

The copy you

I first called

your

I called back again and your

girl said she would check out the source

(American

Heritage Realty) for the fax, and have you

(or her)

send a second copy.

further

In the absence of any

contact with your office, I was forced to contact
the Small Business Administration and the bank.
They were most cooperative.

Please keep us

informed

as to what is being done in regard to the Holiday
Inn motel.
Q.

Yours truly, Bob Norman."

(BY MR. HOWE)

Do you recognize

that

document?
A.

Yes, sir.

Q.

Is that your

A.

Yes, sir.

Q.

Explain to me what the subject of an

handwriting?

easement to the land adjacent to the waterpark.

1

offer had any foundation, especially not doing

2

anything about the motel or the $160,000 refund," I

3

believe that is, "or the valuable land (long highway

4

frontage)."

5

was about that topic?

6
7
8
9

A.

Can you explain what your understanding

I don't remember that.

I don't remember

enough to even try to describe it.
Q.

When you say Norm Larson's offer didn't

have any foundation, do you recall what you were

10 J referencing in particular?
11

A.

Well, that's what I said previously, that

12

it just didn't make sense, it didn't fit the pattern

13

of our development.

14

Q.

What did you mean by — I ' m sorry.

15

A.

Well, our partnership arrangement.

It

16

didn' t — o t h e r members weren't copied, as I

17

mentioned.

18

Q,

When you received that letter May 9, 1996 —

19

A.

When I say without foundation, it's just a

You know, it just —

20

summary of.

21

was worth pursuing.

22

Q.

Without any reason, I didn't think it

When you received that May 9, 1996 letter

23

from Mr. Larson, at that point in time what did you

24

understand his role to be in the scheme of the

25

project?

J I

MR. RUSSELL:

At what time, excuse me?

Q.

(BY MR. HOWE)

A.

Well, he was a partner.

venture partner.
was a f t e r — h e

At May 1996.
He was a joint

He was involved in this thing,

was here.

He and Mr. Arnold

It

were

here .
Q.

And on what basis did you have to believe

that he was a partner at that time, in May
A.

1996?

Well, we have an agreement with the

signature on it.

It shows up with a signature on

it, as far as our agreement goes.

I don't

remember

you pulling it out so far, but that is in existence
Q.

You base that on belief that he signed an

agreement?
A.

Sure.

He's a partner.

One of our

partners.
Q.

And what agreement was that?

A.

Well, the one that has his signature on it

along with the rest of everybody else in the
partnership.
Q.

Are you referencing the note, the

promissory
A.

note?

It was in our Operating Agreement or

whatever you call it.
MR. HOWE:

The Operating Agreement.

All

1

right.

2

MR. RUSSELL:

This is what you're

4

THE WITNESS:

Yeah.

5

MR. RUSSELL:

That's the Promissory N o t e .

6

THE WITNESS:

The Promissory N o t e .

3

talking

about.

7

Q.

(BY MR. HOWE)

8

Agreement.

9

you're

10

A.

You just said Operating

Is this the Operating Agreement

that

referencing?
Yeah.

But the thing is, we've had

11

changes since then, you know.

12

bought out and the thing has been changed.

13

have resigned and others bought out and other

people

14

come into the thing.

cast

15

into concrete, you know.

16
17

Q.

People have

some

And so i t ' s — t h a t ' s

been
People

not

But you did testify earlier that you did

not consent

to—

18

A.

Beg your

pardon?

19

Q.

But you did testify earlier, correct me if

20

I ? m wrong, that you did not give your consent

21

any additional partners would be added to the

22

project?

23

A.

I didn't give any consent.

24

it.

25

any prompting

that

I was out of

But it was — things seemed to take shape
from anybody's part from Moab.

without

U l

eaten the whole property up to where the value to
pay the interest rate off would have been higher
than what the land is worth and so we wouldn't
realize anything.

even

So it was just a clock

ticking

along there, and talking Mr. Winkler into

selling

it.

It was just out of necessity.
Q.

that

And when did you approach Mr. Winkler on

subject?
A.

Well, shortly before the transaction.

He

came down.
Q.

Sometime in 1998?

A.

Well, when was this dated?

Q.

This is dated May of 1998.

And by this,

referring to document No. BN99 and 100.
A.

Well, it ! s dated, and that's when the deal

was made.
Q.

Going back to a question I raised

previously then.

Is there anything else that you

can recall that occurred with respect to the Holiday
Inn project, between January of '97 and May of 1998?
A.

I don't know of anything.

Q.

Did you have any contact with Greg Page or

Duane Barney during this time period?
A.

No.

Well, one of the things that you did

not bring up, is we were trying to locate

Duane

1

Barney and, you know, we hired a lawyer firm up

2

there in Salt Lake that could do some checking and

3

everything.

4

finally called Mr. Mark Arnold, and Mark Arnold

5

said, look, Duane Barney is in the penitentiary,

6

federal pen, incarcerated there.

7

answer that question.

8

contact and what we were trying to find out from

9

getting anybody to communicate from us, finally we

10

And he finally, the McConkie firm, he

And he had to

And so out of our legal

found out that Duane Barney was in jail.

11

Q.

When did you find that out?

12

A.

Well, the — w h e n that lawyer gave us a

13

final — we paid him a bill for his services, and he

14

had talked with Mr. Arnold, Mr. Arnold told him, you

15

know, what it was.

16

say when he was pinned down by another lawyer, that

17

to answer the question.

18

question with us where he was.

19

Barney one time, and Mark — Greg Page had talked to

20

Duane Barney and he sounded like he was in a well,

21

you know.

22

said, yeah, everything is on track, you know.

23

it was a derailed train is what it was.

24

on track.

25

But Mr. Arnold apparently had to

So nobody would answer the
We talked to Duane

And I said, everything on track?

He
But

It wasn't

So we finally found out just from Mr.
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information, how it occurred.
1
A. No, but 1 didn't have any knowledge
Q. Did someone tell you that Arnold was
2 of all these other things either, so the lawyer for the group?
3
Q. Do you know if the group paid Mark
A. Yes.
4 Arnold anything to provide legal services?
Q. Who told you that?
5
A. The only thing that I understand is
A. I'm pretty sure it was either Greg or
6 that 8500 was paid to Pete Lanto, and I don't
Duane, and I'm pretty sure it was Greg, because
7 know how Mark Arnold on that paper -- if he paid
he was the one who — when Duane Barney went to
8 it out of his own pocket to become a partner or
prison, which we didn't know, there was a pretty
9 if he bought out Pete Lanto with this money, 1
long length of time when Greg finally said look,
10 don't know.
Mark Arnold is handling all this.
11
Q. I'm miscommunicating here, I' m
You know, Mark was being brought into
12 sorry.
this more and more, and so when we couldn't get
13
I want to know if the group ever
ahold of Duane, we couldn't get ahold of Greg,
14 paid Mark Arnold anything for being the lawyer.
then Bob tried to get ahold of Mark, and
15
A . I don' t know that.
sometimes when we would call then Greg would be
16
Q. Do you know if there were any legal
there, and he would say here, you can talk to
17 services that Mark Arnold provided for the
Greg. So I don't know.
18 group?
Q. Do you ~
19
A. Well, I always thought that the
A. But I remember it specifically
20 legal services that he provided were getting
being, I'm pretty sure, Greg Page representing
21 Ann Young and Norman Young to give the money. I
that to us.
22 thought that his title company, since his title
Q. You don't have any knowledge of any
23 company was interlinked with him personally, it
written agreement between Arnold and the group,
24 was always ~ everything had to go through his
do you?
25 title company, which he made us totally aware
Notes
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Page 28
that that was his. So I don't know when — I
1
don't know when the hat came off from the title
2
company to the lawyer to the partner to
3
whatever.
4
Q. Is it your view that arranging for a
5
loan is a legal service?
6
A. Well, we knew that it was a legal
7
service, because we had Greg Page that we paid
8
to do a loan. On this other loan, the $40,000
9
note, that wasn't even supposed to — it wasn't
10
going to be one of these big, long, drawn-out
11
things, it was only going to be to acquire, then
12
they would have the franchise and the land, and
13
then the money was forthcoming, and everything
14
from that point would be paid to whoever,
15
whatever.
16
Q. Let me go back to, and I think you
17
used a good analogy, about Mark Arnold wearing
18
a hat as a lawyer and a hat as something else.
19
20
When Mark Arnold arranged for the
Young loan, did you consider him to be wearing a
21
lawyer hat or some other kind of a hat?
22
23
A. Well, both. At that time I was
24
thinking of him as being an attorney, because
he is acting in the behalf of the group, but
25
• • • "N^otcs

Pagc2?
then the thing gets cluttered up because he
also was acting out of I think it's a title
company. This thing has never been where you
have papers that you know what is going on with
whoever.
Q. So you were uncertain?
A. I was uncertain.
Q. Let me try and draw a different
analogy. I am a lawyer, but I also coach little
league baseball, and when I'm coaching little
league baseball, I don't consider that I'm a
lawyer, I'm a A. No, but if the - if a little kid
on the team breaks his leg and you decide to
step in and you become part of that litigation,
you become the attorney for the thing.
Q. Sure.
A. And that's where we had Mark Arnold
being the attorney always, always, always, and
then whatever else he became. First and foremost
he was the attorney.
Q. Okay.
A. I just canft separate it in my mind.
Q. And maybe that's — maybe that's the
answer. What I'm trying to get at is, you know,
^^^
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in your view were there some things Mark Arnold
did for the group that were legal services and
then other things that he did for the group that
were non-legal services?
Can you even make that kind of a
distinction?
A. I can't make that distinction.
Q. Okay. So, for example, when he
arranged for the Young loan or, you know,
facilitated the documentation of that through
the title company, you can't say one way or the
other whether he was being a lawyer or not; is
that true?
A. Right, I can't. But all the time in
my mind he was the attorney for us, first and
foremost.
Q. For the group.
A. And then these other things, as he
went into - branched into these other areas, I
assumed was as a — as whatever, an attorney,
and then — it's like Greg was a financier
supposedly, and he was also a friend. When did
he cease to become a friend and just the finance
person? You can't separate when that thing falls
apart.

Page
1
That's kind of with Mark Arnold, you
2 can't --1 can't determine when he stepped away
3 and said I'm not an attorney now.
4
Q. Well, I'm not suggesting that Mark
5 Arnold was never an attorney, because of course
6 he was at all times an attorney, but what I'm 7
A. No, 1 meant for us, an attorney for
8 the people.
9
Q. Sure. But what I'm trying to see is
10 if in your mind everything Mark Arnold did he was
11 being a lawyer, or if —
12
A. Right.
13
Q. — it was your view that some of the
14 services he performed were legal services and
15 others were not legal?
16
A. Well, I always thought that he was
17 doing them because he knew the legality of what
18 to do, and that's even why when Clark — when we
19 took McConkey and he took the thing, the person
20 we said to call was Mark Arnold, because he was
21 the attorney, because Greg wouldn't give us any
22 information.
23
Q. Did you believe that Page was paying
24 Arnold for legal services?
25
A. I didn't know that.
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Page 32
Page
1 going to happen, I would have assumed that
Q. Did you think Mark Arnold was being
2 different things would have had to be paid out
the lawyer for the group for free?
3 of that. I'm sure that points would have had to
A. I never even — money was not the
4 be paid to the bank for 5 million dollars or
thing, because the money was supposed to be
5 whatever it was going to cost. I mean at that
forthcoming after the loan and the — you know,
6 point the thing would have been moot, because it
you have to always go back to that thing when
7 would iiave been right.
they had both those things, and the loan was
8
Q. And again, I'm not talking about
supposed to be eminent. Then if they would have
9 after the fact, I'm talking about —
paid Mark Arnold $50,000 for services, 1 wouldn't
10
A. At the beginning of the fact?
have cared, because that was part of the - I
11
Q. Yes.
mean when you get to that point, then you don't
12
A. I assume if you're going to do it,
worry about that, it's what happened there at
13 you're going to be paid for your services.
that crossroads.
14
Q. Okay.
Q. Sure.
15
A. Just like we put in a motel, we
A. So I had no problem with him being
paid.
16 assume we're going to be paid for our part of
Q. And that's a little bit different
17 the venture, it's a given.
question. I'm just trying to find out - and
18
Q. And are you telling me that you
maybe the answer is you didn't think about it,
19 believe Mark Arnold would be paid for his
but - well, let me ask that.
20 services once the project was completed?
Did you think about whether or not
21
A. Yeah, whatever — whoever would—
Arnold was going to be paid for providing legal
22 you know, you think that somebody has got a
services?
23 handle on everything that's going on, and they
A. Well, like I say, if it had come down
24 know that ~ I mean Bob and I have done a few
and it had happened the way that they said it was
25 things that we know, except it's only he and I
• • • ^\otp^
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Page 34|
who knows what goes on, but we know what we
1
have to pay for this, and we've been to banks
2
and had loans and know how much we had to pay on
3
points, and they told it all to us upfront.
4
This was never told anything except
5
that they were going to get the money and the
6
loan was eminent and it was going to be a quick
7
building and - you know, so our hope was always
8
in everything going.
9
Q. Okay. Did — was there one or
10
more people, members of the group, whose
11
responsibility it was to arrange to have a
12
lawyer?
13
A. Greg and Duane I imagine.
14
MR. RUSSELL: Don't imagine, just
15
tell him what you know.
16
17
A. I don't know. I don't know who would
18
have been responsible. I assume the ones that we
gave the thing to.
19
20
Q. When this joint venture was first
formed, was it your understanding that each
21
member had a different role?
22
A. It was.
23
Q. And do you agree with Bob that your
24
role was to provide the property?
25
9p 'I* '!' ^ ^ o f P C
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1
A. Right.
2
Q. What, to your understanding, was Norm
3
Larson's role?
4
A. Well, at the beginning we didn't
5
even know a Norm Larson, had no clue of who he
6
was. When we got the paper back and there was
7
a Norm Larson with a signature line that had not
8
been signed is when we asked who this Norm Larson
9
was, and then that's when — well, he's going to
10
help us, he's a rich man, and —
11
Q. The paper you're talking about with
12
his signature, was that the promissory note?
13
A. Right, and we didn't know at that
14
point in time that he was the - he was not even
15
a principal. We had never been asked any of
16
those things.
17
Q. And who was it that you were
18
talking to about Norm Larson, was that Page and
19
Barney?
20
A. Yeah, because that' s who —
21
Q. Did you understand that Norm
22
Larson — or that Page had asked Norm Larson to
23
help provide or find a source of financing?
24
A. After we got our loan from Guardian
125
State and the president of the company came down
*** ]\Jotes

Page 35
A. Right.
Q. Your role was not to get financing?
A. No.
Q. Your role was not to hire a lawyer?
J
A. No.
Q. Your role was not to operate and
1
manage the hotel?
j
A. No.
Q Your role was not to construct the
hotel?
A. NO.
Q. Okay. The only thing you were doing
is donating the land; right?
1
A. (Witness nods).
Q. Okay. Now, is it true that Page was
the person who was supposed to arrange for
financing?
.
A. I think so, because he was on the
t
thing, he was going to get the financing.
j
Q. Is it true that Barney was the one
who was supposed to provide for the operation and
\
management?
A. Right, right.
Q. And is it true that Lanto was going
to be the person who constructed the hotel?
* '•' ^

Page 3 j
for us to sign the papers, and he, Joel Rush, the
president of the bank, said that Norm Larson was
really a rich, you know, financier type of
thing, and that was our first ever real knowledge
that - I mean from a banker, you would take that
this man knew, and Norm Larson said he was going
to hire Joel Rush away from the bank to work for
him. I mean that's when basically we started to
know that, and that would be on the signature
time of our Guardian State loan.
Q. Was the Guardian State loan before
you signed the note and deed of trust with
respect to the Young loan?
A. I don't know. I would have to look
at the documents.
Q. Did you expect that Page and Barney
would be the ones that would communicate with
the group' s lawyer?
A. Yes, and with the financial people
and whoever.
Q. Just for the moment let's focus on
the lawyer, Mark Arnold, okay.
Was it your expectation that whatever
legal work needed to be done, Page and Barney
would communicate that to Arnold on behalf of the
***
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group?
A. Yes.
Q. And was it also your expectation
that the communication would flow back the same
way?
A. Yes.
Q. That is if Arnold is the group's
lawyer and had information to communicate to the
group, he would tell Page and Barney?
A.

Q.
A.
Q.
A.
Q.
nods.

Right.

That was your expectation?
(Witness nods).
Is that a yes?
Yes, yes. Sorry.
The court reporter can't see the

I know you mentioned this earlier,
but I'm not sure I followed you. Do you know who
Mark Mascaro is?
A. 1 asked Steve just to brief up my
brain, and he was the attorney who had contacted
Mark to find out about Duane Barney.
THE WITNESS: Right?
BY MR. LALLI:

Q. He can't testify.

l
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A. Oh, I know. I think that's what 1
asked him.
Q. Was Mark Mascaro a lawyer that you
hired?
A. We hired Crinton & McConkey law firm,
and whoever they used.
Q. Was it your —
A. 1 mean because it's a huge law firm,
I mean they have —
Q. I'm familiar with them, I know who
they are.
A. I'm not familiar with them except to
know that we paid them and that they gave us the
information we needed, and I don't know, maybe he
was the - worked along with Mr. Clark. I don't
know. I would assume that would be the way it
was.
Q. Just a moment ago we talked about,
you know, what your contribution was and what
Page's, Barney's and Lanto's contributions were,
and it's true, isn't it, that each person had a
different role to play?
A. Right.
Q. And therefore each person had
different responsibilities?

*** Notes 9_
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A.

Right.

Q. Are there responsibilities that you
believe were Mark Arnold's?
A. I think there were a lot of
responsibilities that were Mark Arnold's.
Q. And I want to distinguish between
what you think today and what you were believing
or expecting in 1995 and 1996.
So at that time in 1995 or '96,
what responsibilities did you think Mark Arnold
had?
MR. RUSSELL: Before you do that, and
that's a legitimate distinction, but I want
to object, because a lot of the — of what
you're focusing on with regard to Mark
Arnold of course did not come to light
until after -- even after this litigation
was filed, and indeed the cause of action
that you're here to take her deposition on
is based mostly on information that we have
learned after the filing of the action and
deposing Norman Larson and Mark Arnold and
getting documentation.
So, again, it's a legitimate
distinction to make, but I don't --1

.

Page
don't know how much it's going to be
helpful to you to make that distinction,
S 3
but go ahead.
A. I don't know anything.
I4
Q. Okay. Well, let me try to refocus
5
6 the question, and I'm going to ask you the same
7 question with respect to two different periods
8 of time.
1
2
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A.

Okay.

Q. Because you may have known or not
known something earlier that you didn't later or
vice versa, and so I want to focus, first of
all, on the 1995-1996 time frame, okay.
Try and think back at that time, and
tell me at that time, did you believe Mark Arnold
had responsibilities to the group?
A. Yes.
Q. Okay. And what responsibilities did
you believe he had?
A. Well, now, this is before — this is
during the time of the 40,000, right, and then
the 160?
Q. Well, this is from the beginning of
the Holiday Inn Moab project until the time you
sold the property to Jim Winkler.

***N 0 tes * * *

RUSK & RUSK COURT REPORTERS (970) 242-3074

Page 38 - Page

I^VJjrV_lTJLX*I1 V .

I"

iuvi^vy^r*^

Page 4.:

Page 42)

1
2
3
4
5
6
7
8
9
10
11
\12
13
14
15
16
17
18
19
20
21
22
23
24
[ 25
1

A Well, I think anytime you have an
1
attorney for a group, it should be like when you
2
have an attorney for yourself, and that attorney
3
has various things, they review documents, they
4
make sure that they're looking out for the best
5
interest of their client hopefully, that they're
6
client is made to understand everything that is
7
happening, you know.
8
Like instead of us calling Mark to
9
find out what was going to happen with the money
10
that needed to be paid to the Youngs, as a good
11
attorney I would think that the attorney would be
i 12
the one to tell you that this is coming due and
13
what are you going to do if they're the group's
14
attorney. But everything that has ever been done
15
in this misfortune has been Bob's diligence, due
16
diligence, to contact them as opposed to any free
17
information flowing back to us.
18
Q. Again, I' m just trying to outline
19
what you believed Arnold's duties were, and
20
you've told me review documents, look out for
21
the best interest of the group, and I think
generally communicate.
22
1 mean is that — I don't want to put
23
words in your mouth, but —
24
25
*** Notes
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A. That could be a given.
1 Page and Barney told Arnold that this was
Q. Okay.
2 something that should be done for the group, do
A. I'm just saying Bob and 1 never —
3 you know that?
Q. And by the same token, it may have
4
A. Can you explain that a little bit?
been the case that Page and Barney were giving
5
Q. That wasn't a very good question, I'm
Mark Arnold information on behalf of the group
6 sorry, let me try again.
where you may have disagreed with that
17
Well, you were here during Mark
information, do you think that's possible?
8 Arnold's deposition, weren't you?
A. I know that's a fact.
9
A. Right.
Q. Okay. So, for example, let's take
10
Q. And do you recall him saying
the Park City project.
11 something to the effect that the reason he
A. Yeah.
12 negotiated for the purchase of land in Park City
Q. You weren't even aware of that,
13 was because Page and Barney had asked him to do
were you?
14 SO?
A. No, we were not.
15
A . I remember that, but Q. But you have since learned, have
16
Q. Okay. Do you have any reason to
you not, that Mark Arnold was the person who
17 disbelieve that?
negotiated for the purchase of land in Park
18
A. Well, I'm the wrong person to ask,
City?
19 because I disbelieve everything that they've ever
Have you learned that?
20 said to us now, so the answer would be I have
A. That was after that last deposition.
21 every reason to disbelieve that.
Q. Right. That's something you learned
22
Q. Okay. So you think that Mark Arnold
in this lawsuit?
23 was lying when he said that Page and Banicy asU'd
A. Right, but I didn't know that.
24 him to negotiate the Park City transaction?
Q. But you don't know whether or not
25
A. 1 hate to come that far down and say
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A. And I think that open communication.
Q. Okay.
A. And if something is not going right.
1 think an attorney would say this is not a good
thing or you need to do - and he may have been
doing that to Mark and - or to the people who
are close to him every day. They lived in Salt
Lake, they got together every day, they're having
a conversation every day at his office. Bob and
I weren't privy to that.
Q. Well, and I think you just told me
that it was your expectation that if the group's
attorney wanted to communicate with the group, he
would have done so through Page and Barney,
right?
A. Yeah, he's not going to call all of
us to say —
Q. Right. And you think that's
reasonable?
A. I think that's reasonable as a group
attorney.
Q. So it may have been the case that
Mark Arnold was giving lots of communication to
Page and Barney and they weren't giving it to
you?
***
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1 for our best behalf, purchased the land.
that I think that he's a liar, but I think that
2
And then Jim Winkler, first of all,
he wasn't honest and upfront with us ever until
3 he had that new note now, so we're in a real
we finally had this meeting in April after a
4 deal, and now we're in a situation with a man
fire. Why would 1 now assume that he was honest
5 we don't even know, and his money — he could put
during a deposition? 1 guess he's under oath, so
6 25 percent on that, and had we not had the fire
maybe he was honest, but I just don't trust him
7 and had to — and I thank God that Jim Winkler
anymore.
8 finally said okay, I'll buy it at the 60,000.
Q. Okay. Well, tell me how you think
9 He could have just let the interest run out and
Mark Arnold was dishonest to you.
10 never given us anything for it. At that point it
A. Well, I think that, first of all, the
11 was a salvation thing, a salvage mechanism.
dishonesty came in when — I assume, and I hate
12
MR. RUSSELL: You're getting off the
to use that word, because it makes an ass out of
13
subject. The question is w h a t all of us, but I think that the 40,000 that was
first represented to be what we needed to
14
THE WITNESS: What made him
encumber our land, get the franchise, get
15
dishonest?
everything back, everything done, and have the
16
A. I think that was dishonest.
money in place and get on with the project, that
17
Q. I need to focus a little bit more.
turned out to be a $ 160,000 nightmare with
18
How was Mark dishonest? I mean he
interest that was unable for us to even fathom.
19 brought Jim Winkler in to purchase the property?
When we came to the closure of —
20
A. He was dishonest in the fact that he
we - he never communicated to us that the Youngs
21 acquired the funding supposedly, and later we
were going to foreclose. We hear this from Mr.
22 find out the 160,000 from Ann and Norm Young.
Winkler, who — because Mark Arnold was his
23 Bob doesn't know these people, Greg won't give us
attorney and told him there was this good deal
24 any information about them. Bob finds all the
for him, and he purchased it from us supposedly
25 information and finally calls Ann Young. Mark
$ $ $ "W/vfgo ^ ^ ^
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1 you signed the promissory note and deed of
Arnold wouldn't give us any information on these
2 trust?
people. They could have been Mark Arnold himself
3
A. No.
with the money and using this as a front. By
4
Q. Okay. Did Mark Arnold ever tell you
that time you're so suspicious of everything that
5 anything about that loan from the Youngs before
everything seems dishonest.
6 you signed the papers?
Q. By what time?
A. By the time that we started finding
7
A. No.
8
Q. Okay. So any acts of dishonesty
out about this $160,000 note being due and trying
9 with respect to the $40,000 versus $160,000,
to find out who — well, from the time it came to
10 that wasn't coming from Mark Arnold, was it?
the 160,000, when the papers came back and Bob
11
A. Well, he was the attorney. I assume
wanted to know why it was 160,000 and why there
12 he drew up the papers.
was the interest and who was — why was Norm
13
Q. Okay. But he didn't tell you that
Larson on the paper, and all of these things
14 the papers were $40,000?
began to make the whole thing suspect.
15
A. No, but Greg Page and Duane Barney
Q. Okay. Well, let's start at the
16 told us that, and the paper that I saw was
beginning and try and walk through it
chronologically.
17 40,000.
A. Can we do a yes and no and you give
18
Q. Okay. But Mark Arnold, to your
me a good question?
19 knowledge - I mean if he did draft the papers,
Q. Well, I'll try to do that.
20 all he did was draft papers and put information
A. Okay, that will work.
21 in there that he had been given by Page and
Q. Did Mark Arnold ever tell you that
22 Barney.
the loan was going to be for $40,000?
23
Is there any other possibility?
A. No.
24
MR. RUSSELL: Well, now you're asking
Q. Did you talk to Mark Arnold before
|25
her to speculate. So Til object, and you
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PURCHASE AGREEMENT

Whereas Pete Lanto, herein referred to as Seller, wishes to sell any and all interest he or any of his
business entities holds in two Holiday Inn ventures, and
Whereas Mark E. Arnold and Western Empire Advisors, herein after referred to as Purchaser,
wishes to purchase the above interests,
It is now therefore agreed as follows:
1. For good and valuable consideration the sufficiency of which is hereby acknowledged
Purchaser shall purchase and Seller shall sell all interest whatsoever Seller may own in two
Holiday Inn ventures located in Moab Utah and Park City Utah for the total amount of EIGHT
THOUSAND FIVE HUNDRED DOLLARS ($8,500.).
2. In consideration of Seller selling his interest, Purchaser agrees to hold Seller hamUess^rarkany
and all claims arising out of the development of the above mentioned projects, includhig but not
limited to tort claims and claims on any notes for moneys previously borrowed totajmg $160,000.
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Friday, November 03,1995
Bruce Holman
TRUST GUARANTEE CORPORATION
11811 N Tatum
Suite P-120
Phoenix, Arizona 85028
RE Moab Holiday Express
Dear Bruce
Enclosed are the basic plans and rendering for the Moab Holiday Express Mark Arnold, the
Attorney, and myself will come to Phoenix with a check when you can confirm a closing date for
this project and the purchase of the land in Park City We are very anxious to proceed since we
own an equity position in both projects and I have the Holiday Express Franchise

Sincerely,

Norman M Larson
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April 10,1996

Mr. Norm Larson
Western Empire Advisors
7109 So. Highland Drive, suite 201
Salt Lake City, Utah 84121

RE:

Moab and Jeremy Ranch, Utah Hotel Projects

Dear Norm,
When we brought the above mentioned projects to you a year ago, to provide financing,
you told us you could secure thefinancingneeded to complete the projects. In addition,
you said you would provide any additional capital needed to secure thefinancingin
exchange for a share of the ownership As of this date you have been unable to provide
the financing, and the land in Moab, Utah is now encumbered with a $178,000 loan.
After conferring with the other partners, we have decided to terminate our agreement with
you to find financing for these projects immediately. In regards to your shaie of the
partnership, you can either take over the debt on the land and release it of all
encumbrances, thus complying with our agreement that you would provide all additional
capital. Or you can decide to give up your share of the developments, and pa> back the
fees you were paid on the loan and the fees paid out to your sources. You have 48 hours
until 4.00 PM Friday April 12, 1996 10 officially notify us in writing as to your decision
along with the outstanding funds.
Regardless of the decision you make about our partnership, we expect to receive by the
same time and date mentioned above the remaining balance of the funds entrusted to your
care with interest and copies of all checks drawn on the funds along with copies of the
bank statements showing the appropriate interest earned on these funds.

BN0061
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HI : SF8.C CO.

PHONE NO. : 801 4664224

Apr. 10 1996 07:33PM P2

We look forward to you compliance with our directives and to your decision on the
handling of the repayment of the loan. All funds must be received by April 19, 1996.
All responses and correspondence should be directed to me at the address shown on first
page.
Sincerely,

cc:

Bob Norman
Duane Barney
Mark Arnold
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AFFIDAVIT OF ROBERT NORMAN
State of Utah )
)ss.
Grand County)
Robert Norman, being first duly sworn deposes and states that:
1.
I am a plaintiff in the action Norman v. Arnold, et al, Case No. 9807116, pending in the Seventh District Court for Grand County.
2.
I am over 21 years of age and make this Affidavit based upon
personal knowledge.
3.
On or about March 15, 1995,1 executed a document entitled the Moab
Land Development Joint Venture Agreement (MLDJV), in conjunction with a plan
to develop a Holiday Inn on property I owned.
4.
The MLDJV Agreement was also signed by my wife, Duane Barney
(Administrative Agent), Eric Rasmussen and Peter Lanto (Contractor/Builder).
5.
My wife Diane and I were to be considered as one party for all intents
and purposes concerning the joint venture. We had no separate interests.
6.
Prior to the execution of the agreement I had dealt with Greg Page. I
had never met and knew nothing about Eric Rasmussen. When I inquired about
him, Greg Page explained that Eric Rasmussen was his brother-in-law, and that
Page had Rasmussen sign the agreement in order to hide his interest in the project
from his wife who had or was expected to file for divorce.
7.
Greg Page stated that he was the real member of the joint venture and
would be responsible to obtain financing. I accepted that and thereafter considered
and treated him as a Member of the joint venture.
8.
In April of 1995,1 first met Norman Larson and Mark Arnold at my
home. I was told that Mark Arnold was an attorney who would represent the joint
venture or "group." I learned that Norman Larson had some expertise in financial
matters, though his participation in the joint venture was not made clear.

9.
To my knowledge the provisions of the Moab Land Development
Joint Venture Agreement were never followed, and were in many respects
disregarded and/or violated. For example:
§1.2 Purpose provides that the sole purpose of the joint venture was to
develop investments on my property. Unknown to me, the other partners were also
attempting to develop a Holiday Inn in Park City of which I had no knowledge or
interest.
§1.6 Term establishes that the Moab Land Development joint venture,
if it ever existed, terminated not later than March 15, 1996. As a practical matter,
evidence uncovered in the course of this litigation establishes that the Moab Land
Development joint venture, terminated on October 27, 1995, with ArnoldAVEA buyout of Peter Lanto, the dissolution of 4-D Development, and the return to prison at or
about that time of Administrative Agent Duane Barney. Also, the "LLC to be
formed" as set forth in §1.5,1.6 and 7.1 was never formed.
§2.1 Appointment of Administrative Agent provided that Duane
Barney would act as administrative agent for the joint venture. To my knowledge,
Mr. Barney never acted in that or any other capacity, and in fact, unknown to me at
the time, spent most of the period relevant to this case in federal prison.
§2.2 Duties and Powers of Administrative Agent provides that
Duane Barney shall manage the assets and invest the funds of the joint .venture.
Discovery in this litigation has disclosed that defendant Norman Larson had sole
control of the assets of the joint venture and in turn relied on defendant Mark Arnold
for approval of all joint venture expenditures.
§2.3 Compensation of Administrative Agent provides that the
administrative agent shall not receive any fees. Discovery in this litigation revealed
that Mark Arnold and Norman Larson, acting in the capacity of administrative agent,
as one of their first acts, paid themselves $8,000 each in fees for securing the
$160,000 Young loan.
§5.1 Selection provides that funds of the joint venture will be used
only for investments approved by an affirmative and unanimous vote of the joint
venturers. Unknown to me, the other partners were also attempting to develop a
Holiday Inn in Park City of which I had no knowledge or interest, and used joint
venture funds for that purpose.

§8.1 Bank Accounts provides that a bank account shall be opened in
the name of the joint venture and any checks therefrom signed by the administrative
agent. In fact, no joint venture account was opened. Instead, the joint venture funds
were deposited in an account under the sole control and check signing authority of
Norman Larson.
§8.4 Entire Agreement provides that the MLDJV agreement embodies
the entire agreement among the parties with respect to the joint venture.
10. If I had known or been informed of these violations of the joint venture
agreement and the truth of what had been done with the Young Loan proceeds, I
would have immediately terminated my involvement with the joint venture.
11. Based upon my knowledge and information, much of which was only
disclosed in the course of this litigation, the joint venture that unsuccessfully
attempted to develop a Holiday Inn on my property in 1995-1996 was not the Moab
Land Development Joint Venture, but rather a different, unnamed joint venture or
other entity operating on completely different terms than as set forth in the MLDJV
Agreement.
12. It is my information and belief that Norman Larson was a member of
that different joint venture, based on the following:
a
The initial meeting with Norman Larson at my home .where I
understood he had been consulted in some fashion regardingfinancingfor the Moab
Holiday Inn project.
b.
Norman Larson's involvement was substantiated to my
satisfaction when his name appeared as a co-obligor on the promissory note secured
by my property that was the sole asset of the joint venture. This occurred in early
July, 1995.
c.
My subsequent knowledge that Norman Larson was solely
responsible for obtainingfinancingfor the Moab Holiday Inn project and would be
entitled to a 25% equity interest in the project
d.
On or about April 10, 1996, I received a letter written by Greg
Page identifying the partners of the then existing joint venture as (the Normans),
Greg Page, Duane Barney, Mark Arnold and Norman Larson.

c.
My belief that Norman Larson was a member of the joint venture
attempting to develop a Holiday Inn on my property has been completely
substantiated by documents obtained during the course of this litigation wherein he
and others expressly state that he is a partner.
13. I was never asked to approve or object to the extensive participation of
Norman Larson in the Moab Holiday Inn project. In fact, I acquiesced, and at no
time did I object to Norman Larson's involvement as a partner in the project In fact,
I took it as a positive development having been given to understand that Norman
Larson had considerable expertise in obtainingfinancingfor large projects.
14. It is my information and belief that Mark Arnold was a member of that
different joint venture, based on the following:
a.
It was my understanding from the start that Mark Arnold was
counsel for the joint venture.
b.
In December, 1995, I had a conversation with Peter Lanto
regarding some drawings I had previously provided. At that time, Mr. Lanto
informed me that Mark Arnold had purchased his interest in the joint venture,
c.
On or about April 10, 1996, I received a letter written by Greg
Page identifying the partners of the then existing joint venture as (the Normans),
Greg Page, Duane Barney, Mark Arnold and Norman Larson.
d.
On May 1, 1996 in a meeting in his office, Mark Arnold
personally and expressly confirmed to my wife and son that he had purchased an
interest in the joint venture and had been a member since October 27,1995.
e.
My belief that Mark Arnold was counsel for and a member of the
joint venture attempting to develop a Holiday Inn on my property has been
completely substantiated by documents obtained during the course of this Utigation
wherein he and others expressly state that he is a partner.

15. I was never asked to approve or object to the extensive
participation of Mark Arnold in the Moab Holiday Inn project. In fact, I
acquiesced, and at no time did I object to Mark Arnold's involvement as a partner
in the project. In fact, I thought at the time it would be a very good thing to have
an attorney as a partner,
believing he would bring valuable expertise to the venture and act in its best
interests.
16. At no time did my wife and I formally transfer our property to the
Moab Land Development Joint Venture or any other entity.
17. Since the 18%, $160,000 Young loan was secured by my property, I
was very concerned regarding the progress of efforts to obtain project financing
and other matters.

18. I depended initially upon Greg Page, and then beginning about
September, 1995, on Mark Arnold for information about the project.
19. Both Page and Arnold actively ignored and/or avoided me. In the
course of this litigation, I have discovered that much of the information that was
provided by Page and Arnold was false.
20. I was extremely concerned that my property would be foreclosed and
had Mark Arnold negotiate extensions of the Young note on at least two occasions.
21. In March, 1996, there was a fire at my waterpark adjacent to the
proposed Holiday Inn Development. I desperately needed some short term funds for
expenses to open the Park and requested that some of the funds from the Young loan
be provided for that purpose.
22. On or about April 10, 1996, I received the attached letter from Greg
Page and learned that Norman Larson had been in complete control of the Young
loan funds and had been assigned the responsibility to obtain financing for the
project.
23. On or about May 1, 1996,1 learned that all of the loan funds had been
expended without beneficial effect.
24. On May 1, 1996, Mark Arnold as attorney for and member of the joint
venture promised that he would recover the $50,000 that had been sent to Arizona for
afinancingcommitment.
25. To my knowledge, Mark Arnold subsequently did nothing to recover
those funds.
26. On May 1, 1996, Norman Larson promised and agreed that he would
personally see to it that the Young loan was fully repaid, regardless of whether he
obtained financing for the Moab Holiday Inn project.
27.

Norman Larson has never paid anything toward the Young loan.

28. On or about May 9, 1996, I received the joint venture proposal from
Norman Larson referred to in Fact #24 of his Motion for Summary Judgment. The
proposal was ridiculous, requiring me to contribute all of the land and equity in my
waterpark to Larson and unidentified "affiliates" for a l/3rd interest, on the chance
that Norman Larson would obtain financing for a larger project. The proposal
contained absolutely no risk for Norman Larson nor any valuable consideration to be
contributed by him. Given our experience with Mr. Larson to that point, I considered
the proposal a very poor joke.
29. By mid-summer, 1996, I had been completely abandoned by my
"partners" Larson, Page and Barney. The 18% Young loan remained outstanding
with no reasonable prospect of any development on my property. Mark Arnold
informed me that the Youngs intended to foreclose on the promissory note, and
that he had negotiated an assignment of the note to another client, Jim Winkler.

30. Mark Arnold had the Holiday Inn Franchise transferred to Jim Winkler
without discussing or offering it to me, and then completely abandoned the project.
31. At no time did any person or entity involved with the joint venture
(Norman Larson, Western Empire Advisors, Mark Arnold, Greg Page, Duane
Barney, Peter Lanto or Eric Rasmussen) provide or offer any assistance in paying off
the Young loan, and my wife and I were unable to do so ourselves.
32. I knew that Jim Winkler, at his option, could either foreclose or
continue to let interest accumulate until I would owe him everything I owned.
33. Under these circumstances, I had no option other than to try to persuade
Mr. Winkler to purchase my property.
34. I had previously done land sales comparisons on nearby properties and
estimated the value of my property to be approximately $100,000 per acre. The
ability to control the development of that land, situated immediately adjacent to my
existing waterpark, made the property worth that much to me or more.
35. In May, 1998, Mr. Winkler purchased 7 acres, more or less, for
$420,000. (Approximately $60,000 per acre) From that price he deducted the
outstanding balance of $212,000 from the original June, 1995 Young loan. I
absorbed the entire loss without assistance or contribution.
36. This loss deprived me of my property and the ability to control the
development of the land adjacent to my existing business. In addition, it resulted
in extreme financial hardship on myself and my family which continues through
the date of this Affidavit.
Dated this / T day of ^

) /MA

, 2000.

Robert Norman

Notary's Verification
On the f<f day of ^~7 / ,M/

2000, personally appeared before me

Robert Norman who confirmed that the statements set forth in the foregoing
Affidavit are his own, and are true to the best of his knowledge, information and
belief. Robert Norman signed the Affidavit in my presence.
V- • O
NU»,AK\ f t '•

HELEN G. DAVIb

Seal:

7< McCOTllCk
XL Uta!-. Mi£&
iViy 'Joii\mii.sion txpiteb
December 12,2001
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MOAU LAND DEVELOPMENT
JOIN! VENTURE AGREEMENT

This Joint Venture Agreement
(the "Agree,nent"> « " ^
^
entered into by and among those persons whose names are se
forth on the signature page or pages attached hereto (the
"Joint Ventures"). 1 he joint Ventures hereby agree as
follaws
.«:

i

t

.—

-

WITNESSETH:
1.1
Name*
The name of the Joint Venture is floab Land Development 1.2
Purpose.
The Joint Ventures wish to create a Joint Venture solely to
develop, manage and maintain certain investments
(the
"Investments") to be developed from the 8.33 acres 'north of
Moab, Ut.
(See Schedule % C") This agreement will be
superseded by a Limited Liability Company hereafter created.
1.3
Office.
The principal office of the Joint Venture shall be located
at 4770 So. 900 East tt200, SLC, Ut. 84117.
1.4
Powers.
The Joint Venture has all powers reasonably necessary or
incidental to carry out its purpose.
1.5
Requirements to Conduct Business.
The Joint Venture will execute and file all certificates,
and take all other action, which may be required to conduct
the business of the Joint Venture and the succeeding LLC in
ttie necessary counties and state. In the event that the
Joint Venture is unable to secure a Franchise Agreement with
any mutually acceptable lodging concern within one (1) year
after execution of this agreement, this Joint Venture will
terminate and all commitments and agreements will terminate
as wel1.
1.6
Term.
The term of this Agreement shall commence on the execution
hereof and shall end on the date of the succeeding LLC
created, or one (1) year after execution unless terminated
earlier by agreement of a unanimous interest of the Joint
Venturers.
1.7
Additional Joint Ventures.
Additional Joint Venturers may be added to the Joint Venture
at any time upon agreement of all of the then existing Joint
Venturers.
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Article 11 - Administration of the Joint Venture
2.1
Appointment of Administrative Agent.
Duane Barney, will act as the administrative agent (the
"Administrative Agent") of the Soint Venture. The term of
the agency hereby created shall be for the term of the Joint
Venture, but subject to termination at any time by an
affirmative vote of a majority in interest of the Joint
Venturers.
2.2 Duties and Powers of Administrative Agent.
The Administrative Agent shall manage the assets and invest
the funds of the Joint Venture. Any action of the
Administrative Agent may be overruled by a vote of a
majority in interest of the Joint Venturers.
2.3 Compensation of Administrative Agent.
The Administrative Agent shall not receive
any fees.
Article 111 - Capital

Contributions

5.1
Capital Contribution.
Each Joint Venturer shall make a contribution(s) to the
Joint Venture in cash, property or expertise. The
percentage ownership for the Hotel Development is shown in
Schedule A, the percentage ownership for any other projects
utilizing the remaining land and artesian well is shown in
Schedule B. In the event additional capital is required to
finance any project development, the Administrative Agent
has .the right to sell a portion of the development to secure
the needed capital for such project by an unanimous
affirmative vote of the Joint Venturers.
5.2 Voluntary Assessments.
The Administrative Agent will not call for additional
capital contributions from the Joint Venturers without a
unanimous vote.
Article IV - Allocations
4.1
Allocations
All profits and losses of the Joint Venture shall be
allocated among the Joint Venturers in accordance with their
%
relative contributions as set forth on Schedules % A' & B '
attached hereto.

"ORIGINAL
Article V - Developments/Projects
5.1
Selection v
Development/Projects may be presented to the Joint Venturers
for consideration by a Joint Venturer, the Administrative
Agent or a third party. Funds of the Joint Venture will be
used only for Investments approved by an affirmative and
unanimous vote of the Joint Venturers.

Article VI - Distributions
6.1
Distributions of InvestmentIf an Investment is sold to a bona fide purchaser, the
proceeds shall be used to pay all sums outstanding in
connection with the investment, and thereafter, the net
proceeds (less all expenses of the sale, including closing
costs, attorney fees, and broker commissions) shall be (1)
used toward the payment of any other debts and liabilities
of the Joint Venture, and thereafter (2) distributed to the
Joint venturers according to their respective interests as
set forth in Schedule % A' & % B ' hereof.
Article VI1 - Formation.
7.1
At Termination.
On termination of this Agreement, all assets of the Joint
Venture shall be transferred to the succeeding Limited
Liability Company Article VI11 - Miscellaneous Provisions*
B.l
Bank Accounts.
All sums received
from the Capital Contributions and from
any distributions from Investments shall be deposited in the
bank account of the Joint Venture. Checks may be drawn and
signed by the Administrative Agent.
8.2
Not a Partnership.
This Agreement shall not be deemed to create a partnership8.3
Governing Law.
This Agreement shall be governed by the laws of the State of
Utah.
8.4
Entire Agreement.
This Agreement embodies the entire agreement among the
parties with'respect to the Joint Venture. All prior
Agreement, representations, and statements are merged into
this Agreement.

ORIGINAL
8,5

Survival.

All the representations and covenants contained in this
Agreement shall Survive the acquisition of the Investmen
(s) and the termination of the Joint Venture and this
Agreement.
8-6
Amendments This Agreement may be amended in writing only. All
amendments must be approved by trie Joint Ventures' unanx
decision.
8.7
Counterparts*
This Agreement may be executed in counterparts, each of
which shall be deemed an original.
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Joint Venturers:
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Robert

R.

Norrfian

Sr.
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ssttS27-5inl^

A. Diane Norman

sstt_53SiiL^sQ

SStt
Peter ,Lan to

SStt
Eric A. Rasmussen

Type of Ownership is Individual

1A1
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SCHEDULE 'A'

PERCENTAGE

Robert R. Norman Sr &
A, Diane Norman

Duane R. Barney

Peter Q. Lanto

Eric A. Rasmussen

257.

257.

CQNTRIBUTION
(See Exhibit A)
8.33 Acres

Expertise &
Consideration

257.

Expertise &
Consideration

257.

Expertise &
Consideration

SCHEDULE -13'

JOINT VENTURERS

PERCENTAGE

CONTRIBUTION

Robert R. Norrnan Sr.&
A. Diane Norman

407.

Duane R. Barney

207-

hxpertise &
Consideration

Peter 0. Lant o

207.

Expertise &
Consideration

Eric

207.

Expertise &
Consideration

A.

Rasniussen

Acreage
(See Exhibit A)

